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ARGUED AND DECIDED 

AT NISI PRIUS, 

m K. R 

AT THE SITTINGS AFTER 

MICHAELMAS TERM, 
4 Geo. IV. 1823. 



ADJ0U9NED SITTINGS AFTER TERM IN LONDON. 



SAVORY ». PRICE. Qotuihaii.- 

Dee. 17, 1823. 

Action on the case for the infirmgement of a Patent for a 

. mode of 

The pajtent, dated 23d August, 1815, had been ^^* 
granted for a method of making a neutral salt or combmation 
powder, possessing all the properties of the medi- gubstancesr*" 
cinal sprimr at Seidlitz, under the name of " Seid- V^^ sp«^ca- 

UtZ Powder/ scribing those 

The specification enrolled within the time re- SSJK?' 
quired by the patent, set out three distinct re- nMn«.b«t 

* "^ ' pointing out 

particuhr me* 
thods of producing them, held bad; those methods not being essential to the oombin- 
atioiiy nor part of the unwnlion. 

VOL. I. B 
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1823. 




cipes, (a) and described the modes and proportions 
in which the results were to be mixed, in order to 
produce the " Seidlitz Powden" 

It was proved that the three products so mixed 



(a) Recipe, No. 1. — Take of subcarbonate of soda twenty 
pounds, supertartrate of potash twenty-four pounds .(avoirdu- 
pois weight); dissolve the subcarbonate of soda in twenty-five 
gallons of boiling water, and add the supertartrate of potash ; 
filter the solution through p^per, and evaporate it in a gentle 
heat until a pellicle appears on the surface, then set it by to 
crystallize; redissolve the crystals thus formed in six times 
their weight of boiling water ; the solution must again be fil- 
tered, evaporated, and crystallized, and afterwards reduced to 
a fine powder. 

Recipe, No. 2.— Take of subcarbonate of soda one hundred 
pounds, carbonate of ammonia twenty-five pounds ; expose the 
carbonate of soda to a heat sufficiently strong to liquify it ; 
then add the carbonate of ammonia in powder, and with a heat 
of 212^ dry the salt, and pass it through a fine sieve. 

Recipe, No. 3. — Take of supertartrate of potash one hun- 
dred pounds, mix it with thirty pounds of finely powdered 
chalk, and add it by degrees to one hundred and sixty of boil- 
ing water ; stir it for some time, and when the tartrate of lime 
has subsided, pour off the supematent liquor, and wash the re- 
siduum repeatedly with cold water. To the tartrate of lime 
thus formed add thirty pounds of sulphuric acid, previously di- 
luted with eight times its weight of water ; stir the mixture fre- 
quently during twenty-four hours ; and after having separated 
die acid from the sulphate of lime by means of strong pressure, 
evaporate it in Wedgewood's dishes over a sand heat Ull a pel- 
licle appears on the surface, then set it by to crystallize ; these 
crystals are to be dissolved in boiling water filtered through 
white filtering paper, and again crystallized. Each dose of the 
Seidliiz Powders consists of two scruples of recipe No. 3. 
finely powdered and dissolved in half a pint of spring water, to 
which are added two drachms of recipe No. 1. and two scru- 
ples of recipe No. 2. (previously mixtd) ; they must be stirred 
together, and tak^ during the state of effervescence. 
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answered the purpose professed in the patent^ and ^ 1828. 
that the combination was new and useful. 

But, upon cross-examination of the plaintiff's 
witnesses, the following facts were established. 
The recipe No. 1. produced the substance called 
** Rochelle Salts.'* Rochelle salts were known to 
the world before 1815 under that name, and also 
as ** Soda tartarizata." 

Recipe No. 2. produced " Carbonate of Soda," 
which was known before 1815, and was in the 
Pharmacopoeia of 1 809 } and a more expensive, 
but more perfect, way of making it was also known, 
and it might be bought in shops. 

The recipe No. 8.* produced " Tartaric Acid," 
the method of making which was known at the 
time of the patent, and under that or some other 
name it might be bought in chemists^ shops, and 
other methods of making it were known, all of 
which would be equally efficacious for the com- 
bination of Seidlitz powders. 

Rochelle salts, carbonate of soda, and tartaric 
acid mixed in the manner prescribed, produced the 
Seidlitz powder. 

Abbott Ld« C. J. It is the duty of any one, to 
whom a patent is granted, to point out in his spe- 
cification the plainest and most easy way of pro- 
dudng that for which he claims a monopoly; 
and to make the public acquainted with the 
0iode which he himself adopts. If a person, on 
reading the specification, would be led to suppose 
a laborious process necessary to the production 
of any one of the 'ingredients ; when, in fact, he 
might go to a chemist's shop and buy tlie same thing 

B 2 
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1823. as a separate simple part of the compound, the 
public are misled. If the results of the recipes, or 
of any one of them,, may be bought in shops, this 
specification, tending to make people believe an 
elaborate process essential to the invention, cannot 
be supported. The plaintiff must be called 

NonsuiL(a) 

Scarlett^ Gwmey^ Deacon^ and Powell for the 
plaintiff. 

The Solidtar-General and Campbell for the de- 
fendant. 



{a) Vide BuU. N. P. 76. Turner v. fVinter, 1 T. R. 602. 
Baukon and another v. BuU^ 2 H. Bla. 46S. Harmar y.Playne 
and another, 11 East, 101. HiU v. Thompson, 8 Taunt. 375. 
and R. v. Wheeler, 2 B. & A. 346. 



i2!'""t^, VAN WART V. WOLLEY and others. 

Dee. 17, 1885. 

Where aver- This case had been tried before Abbott Ld. C. J. 

q| |»> limj ilfidl _ 

found subject &t the adjoumed sittings after Hilary Term, 1822, 
««c.*a[ida ^^^ * verdict taken for the plaintiff) subject to the 
new trial had opinion of the court on a special case, .Upon it's 
held that the' heiug Called on for argument in the court above, it 
"'ed i^e *^PP^^®^ '^^* ^ material fact was not stated in the 
counsel on Special case, upon which the court directed a new 
^e^^fSc *^^» ^^ order that aU the facts necessary to raise 
&ci» there the point of law might be found by the jury. 

/ 

Scarlett^ for the plaintiff, offered in evidence the 
special case, signed by the junior counsel of each 
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side on the former trial, as evidence of all the 1B23« 
facts there stated. vIiiWaiit 



The SoUcitoT'General objected to this, and con- 
tended that it was not admissible evidence, but 
that all the facts should be proved anew. 

The case of Edmunds v. Newman (a) was cited 
by the plaintiff's counsel. 

• 

Abbott Ld. C. J. held the evidence admissible, 
inasmuch as the special case so signed must be 
considered as containing the admissions of the 
parties to the facts therein stated. 

The facts originally omitted in the special case 
having been proved, the jury were directed to find 
a verdict for the plaintiff, subject to a case con- 
taining all the facts in the original case, together 
with the additional facts then proved. 

ScarleU and Chitty for the plaintiff. 

The SoUcitor-General and Abraham for the de- 
fendants 



(a) This case having been sent down for a second trial, came 
on before Abbott Ld. C. J. at the sittings after Hilary Term, 
1823. The plaintiff's counsel offered in evidence the special case, 
signed by the counsel on each side, as an admission by the de- 
fendant of the facts therein stated. To this the defendant's 
counsel objected. Abbott Ld.C.J. thought the special case 
evidence cf all the fieicts therein stated, and it was accordingly 
admitted. * 
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GuiLbHAix, HAWES and another, v. WATSON and another. 

Dee. 93, 1829. 

A wharfinger, Tbover for 79 casks of tallow. 
SK°aS!^iw The plaintiffs had, on the 25th of September, 
^CTfromA-^ 1823, bought oi Moberhf and Co,, merchants in 
wdgh, and de- the tallow trade, 300 casks of tallow at 40^. per cwt. 
hoS^'c»tain ^^ amount to be settled for by the buyer*s accept- 
tioiowt u) B, ance at six months' date, allowing fourteen days* 
donement hf discount. One hundred casks of tallow were de- 
fe't^Aand Hvered on the 26th, and plaintiffs gave their ac- 
deUv^^tLem ceptauces to the amount of 1440/. In order to 
^w a^ttM complete the contract, Moberb/ and Co., on the 
acknowledge- ggth^ bought of Roi/ces and Co. 100 casks of tallow 
piaintiffi, that es Matilda^ lying at Watson's Wharf, at 41^. per 
^low^on^ rw/., the amount to be paid in money, allowing 
their account ; 2^ per Cent, discouftt, and fourteen days for deli- 
R°^o^^** very. At the time of this sale Raikes and Co. 
*°*^*7ddSce 8^^^ Moherly and Co. an order on the defendants, 
fornotddiTer* who were wharfingers, and then held the tallow on 
to^^cpuSSS account o£ Raikes and Co., in these terms : — 

A.'6 right to 

l^mdtu; the Sept. 26, 1823. 

^p^^ " Transfer, weigh, and deliver or rehouse to 
bondide^m Moberbf and Co. 100 casks of tallow, ex Matilda, 
A?8oid toB. casks marked H. and M. Nos.Jrom 94 to 193 (spe* 

at so much cificd.)" 
per ewt.y and ^*"^^v 
the tallowB 

been ^!^ed. Moberhf and Cow made an indorsement on this 
Di^ofeooS ^^^^» directing defendants to " transfer, weigh, 
lying in wharf, and deliver" the tallow to plaintiffi. On the 27th 

who, upon sale * 

of them, gives 

an prder on the whdrfinger to ** transfer, weigh, and deliver or rehouse" them to hit 

vendee, loses his right to stop m inmnhit i^gainst all who acquire a 6oiiii,/U!r title bj pur^ 

chase from such vendee. 
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Moberbf and Co. delivered the order so endorsed ^ IB^* 
to the defendants, who at their request gave them 
the following note : — 

" WaUons Wharf, Sept. 27th, 1823. 

" Messrs* T. and B. HaweSt 
" We have this day transferred to your account^ 
by virtue of an order from Messrs. Moberly and 
Bellj 100 casks of tallow, ex Matilda j with charges 
from October 10th, 18^. H. and M. casks. 

" For Watson and Metcalfe^ 

" Wm. Bowness**^ 

This TioteMoberlj/ and Bell delivered to plaintifis, 
who upon the receipt of it gave their acceptances 
for the amount, which Moberly and Co. afterwards 
got discounted, and plaintiffi; at maturity paid. 

The defendants delivered twenty-one casks of this 
tallow to plaintiffs' order, but Moberly and Co. 
becoming insolvent on the 11th of October, Raikes 
and Co. gave notice to defendantajx) retain the re- 
mainder, insisting on their right to stop in transitu. 

The tallows were not weighed until after 13th 
or 14th of October, but Moberly and BeU paid 
Raikes and Co. ISOO/. on the 11th of October, the 
original check, dated and given 10th October, 
having been refused payment, on account of some 
alteration on the face of it. This 1300/. was at 
that time supposed to be about the price of the 
100 casks. The full price on" Weighing turned out 
to be 1500L, and Raikes and Co. stopped in tran^ 
Htu for. the balance. 

The usage in the tallow trade, as proved at the 
trial, is, to weigh at the Custom-house on landing, 

B 4 
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1823. to ascertain the duties, but whilst in warehouse 
fij,jf^ tallows are sold and resold in the market usually 
^ ^* without weighing until the ultimate buyer takes 
them out for use ; fourteen days are allowed for 
weighing and delivery, during which time it is at 
the choice of the buyer, but at the seller's expence, 
to weigh } on the 14th day the seller may have them 
weighed, and he is no longer liable for charges. 

Upon these sales transfer notes of the form 
specified are usually given, and ,considered in the 
market as conclusive evidence of the property. . 

The wharfage charges had been paid, and the 
plaintLB^ upon making their demand for the 79 
casks of tallow, had tendered for any charges that 
might be due ; and defendants, upon reference to 
their books, said there was nothing due, but that 
they detained the casks for Raikes and Co. 

The Attorney "General insisted, that the delivery 
was not complete, to divest Raikes and Co. of their 
fight to stop in transitu, until weighing, that being 
necessary to ascertain the price, and cited Hanson 
V. Mejfer^ 6 East, 614, Shepley y. Davis, 5 Taunt. 
617. 

Abbott Ld. C. J. Those cases are between 
vendor and vendee; whatever the question may 
be between buyer and seller, I am most clearly of 
opinion that the defendants, having acknowlec^d 
the transfer to the plaintiffi, cannot now resist this 
action. 

Verdict for plaintifis. 



•f 



Gumey, Gnzelee, and Carter for the plaintiffi. 
Copley S. 6. and Scarlett for the defendants. 
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In HUary Term following the Attomey^General 
iiH>ved for a rule to show cause why this verdict 
siioald not be set aside, and a new trial granted, 
and reUed on the same cases as at the triaL 

The Court refused the rule, and upon giving 
judgment, 

Abbott Ld. C. J. said, I do not mean to decide 
any quesdon between buyer and seller ; for aiight 
I know, the defendants may be liable both to 
Raikes and Co. and to the plaintifis ; but if after 
such an acknowledgment made by the defendants, 
and the price of the tallows paid by plaintiffs upon 
the &ith of it, we were to say that the defendants 
could resist this action, we should go far to in- 
terrupt the whole course of mercantile dealings. 

Baylet J. This case appears to me to be pier- 
fectly distinct from the ordinary case of vendor and 
vendee. * When goods are sold upon credit to a 
person who before the complete delivery becomes 
ins(^vent, it is consistent with equity and good 
faitii, that the vendor should have the power to stop 
the delivery of goods for which he has no chance 
of being paid. But there are many cases which go 
to show that this right cannot be exercised to the 
prejudice of third persons \ and it is not consistent 
* with equity and justice that it should be enforced 
against a second bondJidevexiAQe^ who has actually 
paid the full price for the goods. Here Amkes 
and Co. have, by their order of delivery, given to 
Moberfy and Co. the complete power over these 
gOQil^ «nd have enabled liiem, according to tiie 
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182S. ^ the course and usage of trade, to go into the 
market and sell them again. Having given them 
this evidence of title to the proper^, they cannot 
as against third perscms come forward and chum to 
stop m transitu^ and the letter of the defendants is 
conclusive in this case against their right to resist 
the claim of the plainti£&. 

HoLROTD and Best Js. concurred, (a) 



(a) The first case which recognised the right of stoppage 
t» transUu was the case of Wiseman v. VandqwU^ in Chancery, 
2 Vem. 209. It is now become the dear, known, and established 
rule in courts of law, that the vendor may seize the goods ta 
trofuiiu^ if the vendee become insolvent before the delivcary of 
them. 

The distinctions upon reference to which the principal 
case is to be determined, arise from the various circumstances 
of constructive delivery, which exist, where the conunoditiessold 
continue in the possession of the vendor, or a wharfinger, and 
have not come into the manual custody of the vendee. Where 
nothing remains to ascertain the individuality, quanti^, or 
price of the commodity sold, the principle of law is deaify 
defined, that in such a case a delivery order, given to a wharfin- 
ger who has the charge of the goods sold, even though he 
makes no transfer in his books to signify that he holds the 
property for the vendee, precludes the exercise of the right of 
stoppage fit irantUu, JIarman v. Anderson^ 2 Campb. 24<S. 
Lucas V. Dorrieth 7 Taunt. 278. Nor in such case would the 
payment of the warehouse rent, according to the custom of 
trade by the vendor or the vendee, afiect the right of stop- 
page »fi transUu. Hammond -v. Anderson^ 1 N.^R.69. Though 
the receipt of rent by the vendor, the goods continuing in his 
own possession, u held to determine the transitus. Hurry 
V. Man^est 1 Campb. 452. 

A class of cases which it has been usual to refer to the 
law of stoppage in transitu^ have been decided on a ground 
totally independent of it. As trover can only be maintained 
for mecific goods^ unless their individuality can be ascer- 
taineot the action of trov^ cannot be resorted to in respect 
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of them, and their identity not being known, the stopping 1828. 

of them in transitu is not in the nature of things possible ; 

this usually occurs where, consistently with the contract, any 

comnibdities of the vendor, answering a particular description, 

might be supplied; and in these cases the vendee, though he 

were solvent, could not maintain, trover. The principle of 

these cases is clearly developed in the judgment, of the court 

in Austen v. Craven^ 4 Taunt. 6U. fVhite v. JVilks, 5 Taunt. 176. 

See also Busk v. Davis^ 2 M. & S. 897. Wallace v. Breeds^ 

13 East, 522. The case of Whitehouse v. Frosty 12 East, 614., 

does not i^pear to be recondleable with the latter decisions 

upon this subject. 

There is another class of cases, where a particular parcel 
of goods is sold, so that the identity of them is certain, but 
the quantity and the price remain to be ascertained; this 
usually occurs where weighing, or the searching of casks, or 
some circumstance of the like nature is to precede the delivery. 
In these cases there is no objection to the action of trover, 
' srising from the uncertainty of what the identical goods are 
for which the action is brought ; but still they are not cases of 
stoppage in transitu^ because the objection to an action 
iNronght for them by the vendee, is that a condition precedent 
must be performed, before he is entitled to them, with which 
nobody but the vendor can dispense. 

It is fully settled by the decisions, that an order given to 
a iHiarfinger to weigh and deliver, will not divest the vendor's 
right until the commodity is weighed. Withers v. Lyu^ 
4Caii^.287* SAijp^ v. Davir, 5 Tauut. 617* Neither, if part 
of the goods be weighed and delivered, will it affect the right 
of the vendor as to the residue which is unweighed. Hanson v. 
Meyerf 6 East, 614. It is still to be decided, whether the in- 
troduction of the word transfer into the delivery order will 
▼ary the case. It must however be observed, that both the 
esses under this and the preceding head, are frequently con- 
sidered as strictly cases of stoppage in transitu^ and that the 
rule applicable to them is, that where any thing remains to be 
d<me between the vendor and vendee, the right is preserved; 
and in this point of view the decision of WhUAouse and Fro^ is 
in unison with all the other cases, because nothing remained 
to be done between the vendee and subvendee, and the vendor 
iras not concerned in the action. It may here be mentioned, 
that the right continues, although a part of the price of the 
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nSS. goods has been [Mid. //at%soii ▼. Z.oy, 7 T. R. 440l» and thoogfa 
^ ""v ■■' a bill of exchange has been accepted for the whole, and in- 

^^''^^ domed over. Fate ▼. fFray, S East, 9S. 

Wmmw. ^ mudi of the law of stoppage mm transiith w >* applicable 

to the present case, when viewed widi reference to Uie rights 

'of the original vendor and vendee having been examined, it 

maj be next considered with reference to the rights of third 

parties, and the liabilities of the wharfinger. 

In bills of lading, where nothing remains to ascertain the 
identity, quantity, or price of goods purchased, an indorsement 
of the bill of lacfing for aBcmdfide consideration, will put an end to 
the right of stoppage fa transitu. See this doctrine and its qualifi- 
cations,Zicl^rroivv.Af(UOfi,2T.R«63. C«iictNg^v.^inoiofi,9East, 
SOS. Sahnum$Y.Nisseny2T.ILe7^ The application of the rule 
respecting bills of lading to the case of public dock warrants, the 
indorsement of which, by the custom of trade, pass^ the pro- 
perty in the market, has beto considered in some recent cases. 
Lucas V. DorrieHy 7 Taunt. 278. Zwihger v. Samuda^ 7 Taunt 
965. 1 B. M. 12. Keyset v. Sase^ I Gow. 58. Spear v. Trovers^ 
4Campb.251. In which cases the leaning of the courts de- 
cidedly was. to place such dock warrants upon the same foot- 
ing as bills of lading ; and the case in Gotp. u a decision to that 
efibct, though in the other cases either the circumstance of 
fraud has occurred, or it has appeared that notice was given to 
the Dock Company of the transfer. No case however has 
gone the length of determining, that the indorsement of a dock 
warrant from A. to B. would put an end to the right of stoppage 
between A. and B, Although in Lucas v. Dorrien it was con- 
sidered, that the property would no longer, after such an in- 
dorsement, be considered in the order and disposition of A.j 
within the scope of the bankrupt laws. 

It is apprehended that the indorsement of the delivery note, 
directed to a private wharfinger, but not delivered to him, 
would not prevent the right of stoppage in transitu, AJortiorif 
not when the order was fyr wdghii^ and delivering, in which 
latter case it is conceived the right of the vendor would not be 
altered, though the note was lodged with the wharfinger, and 
notice was given him of the indorsement, and he had transferred 
the property before weighing it to die indorsee. Slgrfiy v. 
I>avu, 5Taunt.G21. 
Tliere is another class of cases, of which the principal case 
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may now be conaidered a leading one, and that is, where the 
wharfinger is considered to have attorned to the vendee. 
SUmard v. Dunking 2 Campb. 344. This case, and the principal 
one, clearly shew, that without reference to the right of the 
vendor, where the wharfinger gives a document to the vendee, 
or subvendee, which enables him to gain credit for the goods 
in the world, there the wharfinger is estopped from setting 
up the vendor's right. How &r (a case being supposed where 
the vendor retains a right of stoppage, as where he gives an 
ord^ to weigh and deliver) the wharfinger, by receiving rent 
from the vendee or subvendee, may be considered to have 
attorned to him, does not appear from the authorities. ( See 
however Hammond v. Anderson, 1 N. R. 69., and Hurry v. 
Mmngles, I Campb. 452). It would seem that the transfer made 
in his own books could not have that effect 



1823. 




LATHAM and others, v. RUTLEY and others. 

This w,9s an action against common carriers, for 
the loss of a parcel containing country bank notes, 
amounting to 1340/. delivered to them for the pur- 
pose of being Carried from London to Dover. 

It appeared that the plaintiffi, who were bs^nkers 
at DofvcTj had agreed with the defendants for the 
carriage of all parcels, at one guinea per week, 
from and to London. In order to show the terms 
of this agreement, several receipts, which had been 
given by the defendants to the pkdntiffi at Dwer^ 
.were put in and read, of one of which the following 
isacopy: — - 

<< Received of Latham and Co. a paper parcel, 
directed to Messrs. Hoare^ Bamettj and Co., 62. 

an agreement, the subject matter of which did 



GnLDHALL, 

Momday^ 
Jan. Sp 1824. 

Held that the 
following me- 
morandmn ' 
'* Recdved of 
L. and Co. a 
paperparceldi- 
recteatoMess. 
H. B. and 
Co., 63, LfOm- 
bard-Street, 
value 360/. 
which we agree 
to deliver to 
them to-mor- 
row, fire and 
robbery ex- 
cepted; carri- 
age paW here." 
given by a car- 
rier, on the re- 
ceipt of ^oods, 
was admissible 
in evidence, 
without a 
stamp, as beine 
not exceed so^ 
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1823. Lombard-Street, value 260/., which we agree to 
Latham deliver to them to-morrow, fire and robbery ex- 
. V. cq>ted. Carriage paid here. 
^""^ (Signed) . « R. Rutley, for 

«• Rutlet/ and Co." 

Marryattf upon the plaintifis offering this me- 
morandum in evidence, contended that it was an 
agreement between the parties, the subject matter 
of which exceeded the value of 20/., and conse- 
quently that it could not be received in evidence 
without a stamp. 

The SoUcitor-General and Denrnan contended, 
that this memorandum required no stamp, because 
the subject matter of the engagement was not the 
value of the parcel, but the price of the carriage, 
and this was under 20/. ; and they cited the case of 
Chadwick v. Sills (a) in support of their aigumenL 

Abbott Ld. C. J. was inclined to doubt whether 
this agreement was admissible evidence without a 
stamp, but on the authority of Chadwick v. Sills 
admitted the evidence. 

The cause was compromised. 

The Solicitor'Generalj Denman C. S., and Kaye^ 
for the plaintiffi. 

Marry atU Gwmey^ indRyland for the defendants; 

(a) See this case reported in the followiDg page. 
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• < 

Chadwick v. Sills and others, (b) 

SITTINGS AFTER TRINITY TERM, ^821. Gotldkall, 



Assumpsit. The declaration stated that the de- A memoran- 
fendants. were wharfingers in London^ and that in ^I'Jf Jcr#^ 
consideration that the plaintiffs would deliver to **Tl^f^^ 
them 15 chests of Jac dye, to be shipped from in a par^ar 
their wharf, in order that they might be conveyed g^°^ jjfj^. 
to him at Leeds^ for reasonable wharfage, &c. The dcncc to ihow 
defendants undertook to ship them four in a ship ; ^^ch th^ 
that they ha^ shipped them all in one ship, which, "^^^^^ 
together with the plaintiff's goods, was lost on stamp^though 

. , the ndue of 

the voyage. the goods was 

The lac dye was of the value of about 600/. ; the ^^^^'{^ 
wharfage for shipping the 15 chests was ^s. 6d. of a leas 

In order to show the terms on which the defend- •°*^***°^ 
ants received the goods, the plaintiff's counsel 
offered in evidence an unstamped paper, in the 
following form : — 

« 3. Craned Wharf, Thames-Street. 

" Received 15 chests lac dye, (then followed 
the number and marks of the chests to be for- 
warded). To be forwarded four in a ship, to Mr. 
Chas. Chadanck, dyer, Leeds. 

« 9 Feb. 1820. Fifteen Chests, W. B. 
^ From Wilkinson and Co., ISS.LeadenhalUStreet.^* 

This paper, without the words << Fifteen chests, 

(b) We have been faToured with a note of this case by one 
of the counsel in the cause. 
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^^ W. B.** had been delivered by Wilkinson and Co., 
the plaintiff's brokers, with the goods to W. B.^ the 
defendant's clerk, who had added these words, and 
returned the paper to the porter. 

The defendant's counsel objected that this paper 
required a stamp, as it was offered as evidence of 
an agreement 

* For the plaintiffi it was answered, that the Stamp 
Act (J^5 G. 3. c. 184. Schedule^ Part I.) required a 
stamp only << where the matter of the agreement is 
of the value of 9QI or upwards." Here the mat^ 
ter of the agreement is the wharfage and shipment of 
15 chests of lac dye» the value of that is 7^* ^ 
only. To hold that a stamp duty of 1/. was pay^^ 
able on such an instrument as this, would be to 
prohibit the use of written memoranda in all such 
cases, which would cause great inconvenience to 
comm^rce^ witiiout any benefit to the revenue. 

In reply it was contended, that the matter of 
this agreement was the 15 chests of lac dye, which 
were of the value of 600il, and that the plaintiff 
could not be allowed to say that the matter of 
the agreement was under the value of 20/L, and 
at the same time seek to recover 600/. ^r the 
breach of it. 

HoLROYD J. with some doubt admitted the evi- 
dence, and the plaintiff had a verdict fo* 5S0L 

Denman and Maule for the plaintiff 
Soarktt and Canfpbefl for the defendimt 



In the following term Scarlett moved ibr a new 
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trial, on the ground of the unstamped paper having IM*- 
been improperly admitted in evidence. But the 
court refused the rule to show cause, being of 
opinion that a stamp was not necessary. 



Baa 



MATSON and another v. TROWER and Guildhall, 

another. /-...6,i824. 

AatTMMIT on an award ' Award held 

A diq^ute having arisen between the plaintiffii ^^bytm^ 
and the defendants as to the non-performance of a ^^^^® 
contract to deliver fifty puncheons of brandy ; the lunriog no au- 
matter in difference was referred to two persons in ^bto^ wd 
the spirit trade. thouA he ex- 

* amined the 

Ine arbitrators disagreed, and appointed an um- parties sepo- 
pire, who was also in the spirit trade. hiSiStoid. 

The umpire received from the arbitrators, state- cd him, ^ 
ments of thejpmnts in which they disagreed ; exa- jection. 
mined each of the parties in the absence of the ^^^^ ^^^ 
other ; and made a written award in these terms : thou^ m the 

form of an 



*< I am of opinion that Messrs. Matson and Co. 
are entitled to claim of Messrs. Trover and Co. 
134/L for non-performance of their contract for 
fifty puncheons of brandy.*' 

For the defendants it was objected, 1st That 
the umpire had no authority. 2dly. That the 
award was void in consequence of the umpire 
having examined the parties in the absence of each 
other. Sdly. That this was t]»e statement only of 

VOL. I. c 



opimon. 
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18M. an c^igioPt.and not an order or direction to pay 
Mation ^ money, and consequently no award. 



V. 

Tbowbr. 



Abbott Ld. tD. J. The parties have recognised 
the authority of the umpire by submitting to be 
examined by him, as to the matters in dispute. It 
does not appear that either party desired to be pre- 
sent when the other was examined ; legal men in- 
deed usually examine one party in the presence of 
the other, but among mercantile persons a different 
practice prevails } the umpire here was a mercan- 
tile man, and the defendants not having expressed 
a desire to be present at the examination of the 
plaintiffi, cannot now object to its having taken 
place in their absence. The words of the instru- 
ment are indeed not formal or technical, but they 
amount in substance to an award. 

Verdict for the plaintifis, 184/. 

The Attorney General bhA Parke for the plaintiffs: 
Scarlett and BamwaU for the defendants. 



Guildhall, WILLIAMS V. MUNNINGS. 

Jan. 7, 18S4. 

A letter, which 1 HE plaintiff having given notice to the defend- 
the possession &nt to produce a letter in his possession, proposed 
MLwM^I^" to give secondary evidence of its contents, 
in the Court To this the Attomey General objected, and 
pursuantto^an pTOVcd by the solicitor of the defendant, that the 

order of that ^ 

court: held 

that secondary endenca of it was not ai^issihle, it being in the power of either party 

upon application to that court, to produce it. ' 
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ktter kn question was dcslivered to him for the pur* 
pose <^this action, and of a suit which was depend- 
ing in equity between the same parties ; that th0 
letter was now filed in the Court of Chancery, pur- 
suant to an order of that court, for that purpose. 

Abbott Ld. C. J., was of opinion that the plain- 
tiflf was not entitled to give secondary evidence of 
the contents of the letter ; that the letter was as 
much ' in the possession of one party as of the 
other. Either party might, on application to the 
Court of Chancery, have obtained permission to 
produce it 
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B 



^smemm^ 



SHAW and others. Assignees, v. WILLIAMS. 



Guildhall, 
Jan. 8y 1824. 



Trover for a ship, by the plaintiffs, as assimees of A connnisaion 

^ , 11 ^ issued at the 

Robertson^ a bankrupt. instance and 

The counsel for the defendant having en- J^^^^t^^ 
deavoured to show, by the cross examination of at law. 
the witnesses for the plaintiffs, that the commission 
issued by the desire and at the request of the 
bankrupt, 

Scarlett^ for the plaintifis, contended that it 
would not invalidate the commission, if that point 
were established. 



Abbott Ld. C. J. As at present advised, I am 
of opinion that it will not avoid a commission in a 
court of law, that the commission i3sued by the 

c 8 
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18^_^ desire and at the request <rf the bankrupt. A 
concerted act of bankruptcy clearly will, for that 
ifl^ in fact, no act of bankruptcy, (a) 

Verdict for the plaintifisL 

Scarlett and Wilde for the plaintifis. 

The Attorney General, Gumey, Campbell, and 
Justice, for the defendant. 

(a) In ex parte Siqjff; Buckle B. C 24^, the Yice-cbancdlor 
refused to si^rsede a commusion on the ground that it 
issued at the instance of the bankrupt. In Buck's^ B. C.4p81. 
the chancellor^ on appeal from this order, decided, thai the 
commission so issued could not stand, and directed it to be 
superseded. In ex parte Grants I Glyn. and Jam^ B. C. 17t 
iHiere a similar question arose, the Vice-chancellor, after con- 
sulting the Lord Chancellor, superseded the commission, 
^ because it was against the spirit and principle of the law, 
that the bankrupt should procure a commission to be issued 
against himself; and that it was therefore fit, as a measure of 
general policy, to adopt as an invariable rule, that no commission 
riiould be permitted to stand, though good at km, which had 
been issued at the solicitation of the banknqpL** In this case^ 
as well as in ex parte Stojffl Buck\ B. €• 431^ the principle that 
the commission was good at law appears to have been indirectly 
recognised. 



ADJOURNED SITTINGS AT WESTMINSTER. 



wmtmimstsb, rex v. HALSE. 

Jmu 19, 1884. 

forl^^nl^ Upon calling on this case, it appeared that there 

ours at the in- were in the marshal's list two indictments for mis- 
stance of pri- 
vate proaecu- 

toiiy when both defendant and profecutor have brou^t down their lecordi, and en- 
tered them with the marshal, the defendant i fint, the prosecutor*! lower in the Ust, trial 
mutt take i^ace in the order of entry. 
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demeanouTB, originally found in the county of ^ l^^ 
MiddkseSy at the instance of the same prosecutor ; 
that both the prosecutor and the defendants had 
brought down theif records, but that the defend- 
ants had first entered their records with the 
marshal in the following order, Rer v. HakCf and 
Rer V. Hitchens ; then followed in the marshal's 
list, the entry of the prosecutor's records in the 
reverse order, viz. Rex v. Hitchens^ and Res v. 
Halse. 

Scarlett, as counsel for the prosecutor in both 
cases, contended, that where a prosecutor and de- 
fendant had both entered records, the prosecutor 
had a right to elect in what order the case should 
be tried, as in civil cases, where the plaintiff and 
defendant happen to carry down records at the 
same time, the trial shall be by the plaintiff's 
record, although entered subsequently in the mar- 
shal's list to that of the defendant, and stated this 
according to his experience to have been the rule 
universally adopted in criminal cases, though he 
was not able to cite any authority. 

The Attorney General resisted the application, 
and contended that the cases must be taken as they 

stood in the marshal's list. . 

■ 

Abbott Ld« C. J. As no authority has been 
died by the counsel for the prosecutor to support 
the practice for which he contends, I see no 
reason for disturbing the established rule, that 
causes should be tried in the order in which they 
are entered The Attorney General^ when he 

c S 
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1824. appears for the crown, has in all cases his election, 
and in civil causes the terms of the proviso give 
the plaintiff precedence. But I cannot see that 
in the case of private prosecutions it would con- 
duce to the better administration of justice to frame 
a new rule, (a) 

Scarlett, Gaselee, and /. Parke^ for the prose- 
cution. 

The Attorney Genernlj Gurnet/ , and Wilde j for the 
defendant. 



(a) In all civil actions, if both plaintiff and defendant cany 
down records, the trial shall be bj the plaintiff's record, 
Tidd's Prac. 7th edit. 802., unless, indeed, the entry of the 
plamtiff*s record is a nullity from his having omitted to give due 
notice of trial. Brofum v. Ottley^ 1 B. & A. 253. In civil cases 
the trial by proviso is only grantable to the defendant in cases 
where there has been laches in the plaintiff. Dyer, 215. b. Stam. 
P. C. 155. ; except where the defendant is considered as an 
actor, as in replevin, prohibition, and quare impedity 2 Hawk, 
c. 41. 8. 10. But in criminal cases, where an indictment is 
removed by certiorari^ at. the instance of the defendant, he is 
bound by the recognizance he enters into under the statutes 
5W.&M. c.ll. and 8&9W.3. C.3S. <<to cause and procure 
the issue joined therein to be tried at the next assizes afler 
such certiorari is returnable ;" or if the indictment is found at 
the sessions in London^ Westminster, or Middlesex, he is bound 
to try in the next term afler the certiorari is granted, or next 
sittings afler that term, ^* if the Court of King's Bench shall 
not appoint any other time for the trial thereof." Where the 
indictment is returned into the King's Bench, by a grand jury 
of the county of Middlesex, although the above statutes are in 
no way applicable, still the defendant enters into a recognizance 
to try the indictment or information at the sittings next afler 
the term in which the indictment has been found. In these 
cases the defendant, in order to fulfil the term of his recogniz- 
ance, ought to take down his record, and enter it with the 
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marahaly lest the prosecutor ihould ML to do so. But ^ese 1824. 
statutes have no relation to an indictment removed at the 
instance of the prosecutor, where after one de&ult made 
by him, the defendant makes up- the record by proviso. Pre- 
vious to the above decision it might have been doubted whether 
in such a case, if both records had been brought down, the trial 
should not in analogy to civil proceedings, have taken place by 
the prosecutor's record. See R. v. Sir «/• Banh^ 2. Salk. 65Sh 
Rex V. Madeod^ 2 East. 206. (n. a.) 




I 
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CASES 



ARGUBD AND DETERMINED 



AT NISI PRIUS, 

IN K.B. 

AT THE SITTINGS AFTER 

HILARY TERM, 
5 Geo. IV. 



ADJOURNED SITTINGS AFTER TERM AT 

WESTMINSTER. 



Wmtmikitm. riviere V. BOWER. 

Where the AcTiON on the case. 

^^»of a The plaintiff was proprietor of a house in Ox- 

it into two ford-street, which he divided into two tenements ; 
irt^fS'*"** one he retained in his own occupation, using it as 
them;heldtiiat a guusmith's shop, with a window projecting, so as 
liable^ouui u! ^ display his goods, by a side view, to passengers 

me for'^^b- S^^^S ^P ^^d down the street. 

stnictiDg win. In 1817» after the window had been constructed, 

intfic bmcu"^ he let the adjoining tenement to the defendant, 

lord's house at 

the time of th® demise, though of teceot conitructioD, and though no stipulation 

made against the obi tmction. 6 



♦ , f • 



Fide Compton y. Richards' I Price, 27, where it was held that 
the occupier of one of two houses built nearly at the same tinie» 
and pordiased of the same proprietor, maif maintain a fecial 
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who was a bookseller and stationer. The defend- 1824. 
ant was in the hidnt of fixing, by a screw to his 
door-post, a moveable case, containing books, which 
came so near to the pliuntiflTs window, as to pre- 
vent his putting up the side shutter until the case 
was removed, which was usually not until a late 
hour. It had also the efiect of obstructing en- 
tirely the view of the goods on one side of the^ 
window. 

On the part of the defendant it was objected, 
that the action for obstructing the air and light 
admitted through a window was not maintainable, 
unless the window was ancient, and with reject 
to the display of the goods. 9 Ca R. ^8. was 
citedt where it was held that no action would lie 
for the obstruction of a prospect ; and it was con- 
traded that the same principle implied to the 
grievance here complained of. 

Abbott Ld. C. J. held that the action was 
maintainable ag£unst a person holding as tenant* 
for an obstruction to a window existing in the 
landlord's house at the time of the demise, al- 
though of recent construction, and that although 
there should be no stipulation at the time of the 
B against the obstruction. 

Verdict for the plaintiff 

Scarlett for the plaintiff. 

Dcnman C. S. and Giitty for the defendant 
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. 1824. action on the case for an obstruction to his window lights, caosied 
by the defendant's adding to his own building, however short the 
period of previous enjoyment of the plaintiff. See also 2 Saun. 
118. a. and Palmer v. Fletcher^ 1 Lev. 123. 




fS^^Iw. RUSSEN V. LUCAS and another, SlierifF of 

Middlesex. 

A sherirB of- T HIS was an action against the late Sheriff of 
writ a^I^ * Middksex for the escape of one Homer ^ arrested 
A ^*^ *"" on final process. 

writ against The facts offered in evidence to prove the arrest 
^cfa^B. ^^^ these. Homer and several other persons 
says^ " Very were sitting in a box in a coffee-room, when BaUj 
come to you <^ ofiicer, charged with the execution of the 
M dAord ^ ^aL sheriff's warrant on the ca. sa.^ came to the box^ at 
terwards the further end of which Homer was at that time 
esca^ with- sitting. BoUj holding in his hand some papers, 
h^*^ed ^^^ssed himself to Horner^ saying, " Mr. Horner^ 
by the officer : I want you. I have a writ against you.'' Upon 
iJfi?!^ "^^ch Homer repUed, « Very weD, I will come to 

you immediately in the passage.'' One of the per- 
sons in the box, by name Oldfield^ remonstrated 
with BaU upon his interference with the company. 
Upon which BoU told Okffield that he had also a 
writ against him. BaU and Oldfield then went 
into a passage adjoining the coffee-room, and staid 
for a few minutes. Upon the return of BaU to 
the box, he found that Homer was gone. The 
ofiicer never touched the body of Homer, and 
never approached nearer than the table at the 
further end of which Homer was sitting. 



(a) 1 Salk. 79. 

{b) Vide ArrawsmM v. Le Mesurier^ 2 New Rep. 211. Bull. 

N.p.,e2. 
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I -Abbott Ld. C*J. - I am of opinion, upon, the 1824. 
authority of Genner v. Sparkes (a), that bare words 
will not make an arrest. " Here though Homer ac- 
quiesces in words, yet he does not accompany the 
officer, but keeps his seat, till the officer has quitted 
the room, and then immediately avails himself of 
that opportunity to make his retreat If the par- 
ties, upon affidavit of these facts, had . implied to 
me for an escape warrant, I, imquestionably, 
should have refused to grant one. I entertain no 
doubt on the question. 

Plaintiff nonsuited. (&) 

Jforra^o// and 2Vnda/ for the plaintiff. 

The Attorn^ General BndCottingham for the 
defendants. 



REX V. DEACON and others. WBtTHmnB, 

Feb. 10^ 1894. 

This was an indictment for a forcible entry. A jury swom 
There was no averment that the entry was made mJ^ dearly 



manujbrtif'^ and no conclusion " contra Jbrmam {»d in point of 

f J&Wy IDBy DC 

statutu^^ The prosecutor had no counsel, but ap- discharged by 
peared as a witness. gi^^cr- 

The jury having been swom, 

Outtjfj for the defendants, after pointing out 
the invalidity of die indictment, for the reasons 



giving a ver- 
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ISM. ^ above stated, insisted that the prosecutor should 
proceed with his case, in order that the defendants, 
who intended to institute proceedings for a malici- 
ous prosecution, might have the benefit of an ac- 
quittal by a jury* 

Abbott Ld C J. The court has an undoubted 
authori^ to use a discretion as to the propriety of 
proceeding in the cases that may be brought for- 
ward for trial. I think it a fit exercise of that 
authority to discharge the jury from trying this in- 
dictment. It is unquestionably bad in point of 
law, and it would be therefore altogether useless 
to take the opinion of the jury upon the facts. 
The defendants ought either to have demurred, or 
to have moved to quash the indictment. 

The jury were accordingly discharged, (a) 

CMtty for the defendants. 



(a) Judges have frequently refused to txy JHvoUnu and idle 
guestianSi in which the parties had no interest. Braton v. Zee- 
#ofi, 2 H. Bl. 43. Henkin Y. Gens, 2 Caxap. 4€S, DitMumy. 
GoUkmUh, 4 Camp. 15S. Questions of an illegal or immoral 
tendency are within the same principle. Squires t. WJdsken^ 
3 Camp. 141. In the case of Bum v. Taylor^ Sittings at Wes^ 
minster J 1823, which was an action brought to recoTer stakes 
deposited with the defendants, for the purpose of an intended 
prise fight between the plaintiff and a diird person, AUM Ld. 
C J. refused to allow the trial to proceed, and discharged the 
jury; observing, that it would be highly injurious to society, 
that a court of justice should countenance public exhibitions 
of such inmiond and pernicious tendency, by discussing con- 
tracts formed with a view to them. 
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SIMONS V. SMITH. wmtmiiwi.. 

Feb. 25, IB94. 

AcTiOK for the non-performance of a contract to in an t&m 
repair the plaintiflTs gig. ^2 ^^ 

nen» thede- 

Scarktt^ for the defendant, called a witness, not, by a re- 
who, on the vohr dire^ admitted that he and the ^S^^^oS 
defendant were in partnership as coach-makers, petent witnen 
Scarktt proposed that the defendant should re- 
lease him. 

Abbott Ld. C. J. refused to allow this, and said, 

that one partner could not release another for the 

purpose of making him a competent witness in a 

action. 

Verdict for the plaintiff 

Tb» Attorney General and & if. PhiUipi for the 




Scarktt and D. Pollock for the defendSnt. 



Vide Young y. Baimer^ 1 Esp. lOS. Ckeifne v. Kocpi, 4 Esp. 
IIS. 



Doe ex d. SORE v. EKINS. Wwtmiiiotii, 

Feb. SS» 1894. 
filBCTMXMT on a forfeiture. ThedefeodMit, 

The defence set up was a waiver of the forfeit J^^l^^ 
urei The plaintiff had demised the premises to edtitemortfa- 

goi^t whole m- 
tereftin the 




aat, the hoiklingi never having been coiPpleMtand a fOflfcieiit tfane hafing elqpted lince 
the pmcfame for the completion. 
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4 




182*. ^ one Bajfley for a term of years by lease, dated 6th 
Jttfy, 1822, with proviso for re-entry for non-per- 
fonnance of any of the covenants, one of which 
was, that certain buildings should be finished with- 
in one month from the date of the lease. On the 
8th of Jub/ Baykj/ conveyed the premises to one 
WersteUf in trust, to secure the payment of an 
annuity granted by Bayley to the defendant. The 
buildings were not finished within the time cove- 
nanted, and after the forfeiture had accrued, the 
plaintiff in a conversation with the defendant, ad- 
vised her << to take to the premises^ and Jimih the 
buildings J^ In consequence of this advice, the de- 
fendant purchased oi Bayky^ in consideration, of a 
release of the annuity, and 10^ in money, . the 
whole of his interest in the premises. The term 
was legally assigned to her on the 22d February^ 
1822, and she took possession of the premises. In 
the September following, the defendant proceeded 
in part to finish the buildings, but they were never 
whoUy aAnpleted, nor put into a habitable state. 

It had been opened by Denman for the defend- 
ant» that the whole of the defendant's interest in 
the premises had been purchased at the plaintiff's 
recommendation, given after the forfeiture had 
accrued. 

Abbott Ld. C. J. If it had turned out in evi- 
dence that the defendant, not having any previous 
interest in the premises, had been induced by the 
plaintiff's advice, given afler the forfeiture, to be- 
come a piu'chaser of the lease, I should have 
thought th)^ plaintiff would have had no, right to 
8 - 
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insist on the forfeiture as against her. But .the 

facts are very different. The expression, " take 

to the premises," most clearly refers to an interest 

then existing ; and the meaning of the proposal 

obviously was, that she should take possession of 

the premises, and finish them withiq a month from 

that time. This she has not done, and therefore 

has no right, in a court of law, to defeat the claim 

of the plaintiff. 

Verdict for the plaintiff, (fl) 

Scarktt and Chitty for the plaintiff. 
Denman C. S. and Piatt for the defendant. 



31 



1824. 



Doe ex d. 

Sore 

V. 

Ekins. 



(a) In the case of Hume v. Kent, l^Ball.& Bea. 55^ allowmg 
a tenant to lay out money in repairs, with notice of a forfeiture, 
was held to amount to a waiver of it. In the principal case the 
lessor's proposal to the defendant was subject to the condition 
of finishing the buildings; the non-performance of this condi- 
tion brings the case within the principle of Doe v. Blissy 
4 Taun. 735., where it was held that a waiver of a right of r^ 
entry for one under-letting was no waiver of re-entry for a sub- 
sequent under-letting ; and that a waiver of a right of reentry 
for a breach of covenant to repair, is jio waiver of a right of 
re-entry on a subsequent want of repairs. See also Fryett ▼• 
Jeffreys^ 1 Esp. 393. 



CLARKE and another, Executors, &c* v. 

GANNON. 



\(^SSTimiSTBE, 
Feb. S5, 18S4. 



Assumpsit to recover debt due to testators. in an action by 

A witness was called by the plaintiffi, who, on ^^^atee 
th^ voir dire, appeared to be a lecratee under the » a competent 

** ^ witness torn- 

crease the estate. 
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18^ wiU, but his legacy had been paid him by the 
jriaintiffi. 

Scarktt contended that he was inadmissible, 
inasmuch as he would be obliged to refund, 
in case the estate should turn out to be de- 
ficient. 

Abbott Ld. C. J. There is nothing to show 
that the otiier funds are not sufficient This debt 
has not been paid; but I can not assume that 
there is not other estate sufficient 

Verdict for the plaintiffi. 

Daman C. S. and Chttty for the plaintifi. 
Scathtt and AnaUrw^ for the defendant 



SS!^^ CLARK t^ LUCAS and another, late Sheriffi of 

Limdoii* 

lo an actMm AcTiON for a false return to a writ of ^. fd.^ with 

^^^^^ & count for n^Iigently allowing goods taken under 

lig^j eze- the writ to be removed. 

^^Mrtimtof Th^ plaintiff had proved that, whilst the goods 

AfiAeriTii ^ere in the custody of the assistant to the officer 

lad been em- charged with the execution of the sheriff's war- 

iSS5£^ rant» a considerable portion of them had been 

cute tile wfft» removed* . 

ii ft ooinpeient 

lor tte iheriS; witlKNit a rdeaae from Che officer* 
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Sctirlett^ for the defendants, called the assistant, . l^^- 
who was objected to by Wilde as incompetent, 
without a release from the oflScer. He argued, 
that the case, as it then stood, rendered the dieriff 
liable for the misconduct of the proposed witness. 
That the sheriff would have his action against the 
officer, in case this verdict should be for the plain- 
tifl^ and the judgment in this case would be evi- 
dence in that action. That the officer would be 
entitled to compensation £t>m the assistant, and 
the judgment against the officer. would be evidence 
against the assistant That, in this way, the 
assistant had a direct interest in defeating this 
action. 

Scarlett p in answer, said, that such ^ a drcaity 
of interest was no objection to the competency of 
a witness ; that it was matter of every day practice 
to release the officer, but that he had never before 
heard of an objection to the assistant on such 
ground. 

Abbott Ld. C. J. The objection does not 
amount to a; legal ground of exclusion, but is fair 
matter <^ observation as to his credit The rule 
now established and acted on is, that in order to 
exclude a person called as a witness, the verdict 
must be evidence for or against him, and an in- 
terest beyond this is too remote to establish incom- 
petency. Here the verdict cannot, in any case^ 
be used against the assistant by the defendants, 
inagmudi as he was not employed by them ; but 
accordmg to the argument, a second judgment 
founded on this wight afiect him. I think that 

VOL. I. D 
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^f**^ does not M within the rule, and that the witness 
must be received. 

ffiUe and Jardme for the plaintiff. 
• Scariett and Con^ for the defendants. 




ADJOURNED SITTINGS IN LONDON. 



Sr^'^. WILLIAMS ». MUNDIE and others. 

The prirflege jSssuMMfT for goods sold and delivered, 
^u^^i^^ In order to prove that the defendants were 
hsL^ P^** ■■ partners at tie time of the sale of the goods, the 
oommunicated plaintiffs cottDael Called the defendants' attomey, 
whiS a^3 who stated, that prior to the commencement of 
in lut profei- the present action, and to the period at which the 
ty, CK^ST^ goods were supposed to have been sdd, he had 
^!I!l^!L?lf* been consulted by some of the defendants relative 
tioM which re- to a partnership then about to be entered into by 

late to a cause -v 

or suit, eiitt- tnem« 

i^ at the time 
oithe commu- 
nication, or Scarlett objected to his disclosing what had been 

be commenc^ communicated to him in his professional character, 
^ contending that the privilege of not being ex- 

amined to such points, extended to all communi* 
cations made to him with reference to his profes- 
sional character, during the relation {^attorney 
and client 

Abbott Ld. C. J. I think this evidence ad- 
missible. The rule I have invariably laid down in 
cases of this kind is» that what is communicated 
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for the purpose of bringing an action or suit, or iWif 

relating to a cause or suit existing at the time of williama 

the communication, is confidential and privileged ; ^' 

but what an attorney learns otherwise than for the 

purpose of a cause or suit, I think he is bound 

to communicate. This rule was adopted by the 

court of King's Bench, on a motion for a new trial, 

in a case that had been tried on the Midland 

Circuit, in which Serjeant Adair was counsel. 

This is not the first time this question has arisen 

here, and it is one to which I have given much 

consideration. Having formed this opinion, I 

think it unnecessary that the question should be 

further discussed here. The defendant's counsel 

may tender a bill of exceptions, or I will in any 

other way assist him in raising the point for the 

opinion of the court from whence this record 

issues. 

Verdict for the defendants. 

F. Pollock and TFylde fbr the plaintiff. 
Scarlett and /. Parke for two of the defendants. 
Alderson for the other defendant 



llie same point was ruled by if^6o^,Ld.C.Jn in Wardiw^fih 
T. Hmmihato and another. Sittings after Hilary Term, 181 9» 

5 Bro. & Bing. 5. n., and appears to have been the opinion of 
Lord KenyoH in Cobden ▼. Kendrick^ 4 T. R. ^SL and Duffin v. 
SmM, Pteke's N. P.C. 108. But in Cromack y. Heathcoie^ S Bro. 

6 Bing. 4. the Court held that the rule was not confined to attor- 
neys employed in a cause. 

See the cases on this subject collected in PhiUippis Evidence, 
▼ol.i. p. 194. 6th edit, and the conclusion there adopted is, thai 
Ibis privfl^e is not confined to those cases only where he is em- 
ployed in a suit or cause, but extends to aJl such communica- 

D 2 
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1894. tiong as are made to him in his professional character, and with 
reference to professional business. See also the cases collected 
in the notes to PaMurst v. Lawtcth 2 Swanst. Rep. 199.200. 



WlUJAMS 
9. 



GuiLDBAm DOE dem. PITT v. LAMING and another. 

Feb. 97, 1824. 

Covenant in a EjECTMENT on a forfeiture. 

i^!wmL^ Stephen Pitt, the lessor of the plaintiff/ had by 

tnuufer^tet lease dated the ISth of July, 1802, demised a tene- 

wUepariwHk HieUt calied the Gngsby Chop-house, to recover 

2^^^ which this ejectment was brought, to one tViUiam 

v^edror ikai Lmmg, for a term of 19 years. 

£v^/S*pT The leBi^ contiuned the following covenant : 

J|^^^*»^ » «« That the said WiUiam Laming, his executors or 

a creditor administrators, should not, nor would at any time or 

l^^mon^ad- times thereafter, during the continuance of the term 

^«n<»^jj«rM thereby granted or intended so to be, grant any un- 

jMaf^^hm der-lease or leases, for any term or terms whatso- 

the meaning ^y^j. or let, set, or assigu, transfer, set over, or other- 

of the core- . ' ., , .? 

nant. wise part With the said messuage or tenement and 

premises, with the appurtenances thereby demised^ 
or that present indenture of lease, or his or their 
term or interest by that indenture granted, or in- 
tended so to be, or any part thereof without 
the special licence, consent, and approbation of 
the said StepJien Pitt, his heirs or assigns, under 
his or their hands in writing first obtained ;*' and 
then followed the usual proviso for re-entry for 
breach of this covenant. 

iLamng deposited this lease with Messrs. Coombe 
and Ca, brewers, as a security for money advanced 
by them. 
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Scarktt^ for the lessor of the plaintiii^ contended X^^ 
that the depositing the lease with the blowers was ])oE^em.riTT 
a breach of the covenant " or otherwise part withi^ * 
and that the lessor of the plaintiff was entitled to ' 
recover for the forfeiture. 

Abbott Ld C. J. was of opinion that the de^ 
livery o£ the lease to the brewers, as a security for 
the payment of mcHiey advanced by them, was not 
such a " parting with" as to work a forfeiture. 

Verdict for the defendants. 

Scarktt for the plaintiff. 

Gumejf and Hutchinson for the defendant 



In the following Easter Term, Scarktt moved 
to set aside this verdict fiut the Court were of 
opinion that this case did not differ in principle 
from Crusoe v. Bugbjfy 2 Bla. 760., and 3 Wilson, 
234.9 a^d refused the rule. 



BRUTT V. PICARD. Guildhall, 

JV6.38, 1824. 

This was an action by the indorsee against the A bill having 

acceptor of a bill of exchange. mistLkc isss^ 

The bill, after it was drawn and accepted, was insteadofiss?, 

/» 1 *"® agent of 

given to a person of the name of Bennett^ who was the drawer 
the agent both of the drawer and acceptor, to de- Z^J^omhhU 
liver to the indorsee. Bennett discovering that the been riven to 

date was January^ 1822, instead of January^ 1823, to the indor- 
see, without 
thdr knowtodge or consent, corrected the nibtake : Held that such alteration did no 
vacate the tHuT 

D 3 
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^ i^ without again seeing the drawer or acceptor, and 
^^^ before he delivered the bill to the indorsee, altered 
the %ure 2 into a 3. 



Pkcv^m* 



Storks^ for the defendant, contended, that this 
bin having been altered after it was drawn, and 
without the knowledge of either the drawer or 
acceptor, not only required a new stamp, but the 
alteration vacated the bill, the parties liot consent* 
ing to it 

Abbott Ld. C. J. I shall leave it to the jury to 
decide, whetlier this bill was not dated by mistake 
1822. If they are of opinion that it was originally 
the intention of the parties to the bill that it should 
have been dated 1823, and that the figure 2 was 
inserted by mistake, I am of opinion that this 
alteration will not vacate the bill. 

Verdict for the plaintiff 

Denman X^. S. and JS. Ltmes for the plaintiff 
Storks for the defendant 



Kenham ▼. Cox, 3 Esp. N. P. C. 246. See 10 East, 437- ' 
Jacobs T. Hartl 2 SCarkie, 45. Downes ▼. Richardson^ 5 B.& A. 
674. Bayley on BiUs, last edition, 89., tfnd Cowk ▼• HaUqfij 
3 Starkie, 36. 
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WARING V. HOGGART. Guiidhaix, 

Action against an auctioneer to recover the AieMeeof 
deposit money on the purchase of some ground ^ ^ J^!^at 
rents and leasehold property. «p^ ^^'^'^ 

The sale was. under aa order of the Vice Chan- trades, with a 

cellor provboforre- 

*'®""* • entry, mnU 

The estate upon which houses had been erected^ ^^^"^^^^ 
and out of which the ground rents issued, belonged erected on the 
to a person of the name of Brandon^ who had ^^;^^^1 
demised the land for a term of years with pro- larooremmt 
viso for re-entry on breach of a covenant in the HddXit a* 
lease, that the lessee and his assigns should not use £J^^f^ 
or exercise certain obnoxious trades (therein enu- houses on the 

IV ^1 • same land, and 

merated) on the premises. of the im- 

The original lessee had erected houses upon the proved ^jround 
landt but the under-leases which he had granted of houses so un- 
these houses contained no covenant against the ob^ ^^^[^ 
noxious trades provided against by the or^nal hisdepout 
lease* The improved ground rents issuing out of ^^^S^nkthe 
the houses so underlet, and leases of other houses ^f SUvbg* 
already erected, having been put up to auction by been mention- 
the assignee of the original lessee, the plaintiff' bfe- ditSns of sSe. 
came the purchaser of the ground rents and of two 
of the houses. The conditions of sale stated the 
covenant in the original lease against the obnoxious 
trades, and that such covenant, together with the 
usual covenants, would be inserted in the under 
leases to be granted to the purchasers. No men- 
tion was made as to whether these covenants were 
contained in the under-leases already granted of 
the houses. 

D 4 
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ldS4^ ^ SiOrJett^ for the plaintiff, contended that the 
purdiaser was entitled to recover back his deposit 
money, the title proving defective from this cove* 
nant not having been inserted in the under-leasqs^ 
as the mider lessee might by his acts cause the for- 
feiture of the original lease, « and leave the pur* 
• chaser without any remedy. The conclusion which 
would generally be drawn from these conditions of 
sale would be, that the under-leases contained 
covenants against the obnoxious trades similar 
to that in the original leasee which turns out not 
to be the case. 

Abbott Ld. C. J. I am of opinion that it is the 
duty of every person truly and honestly to repre- 
sent that which he is to selL A careM man and 
a lawyer looking at these conditions of sale might 
ask, what were the terms of the leases which had 
been granted ? The purchaser is informed by the 
statement in the conditions, that the original lessee 
is restrained from carrying on these obnoxious 
trades, and that in the leases to be granted to him 
a similar covenant is to be entered into ; none but 
a very careful person would suppose that it could 
be doubtful whether the persons to whom under- 
leases had already been granted, were bound in 
the same manner. I am, therefore, clearly of opi- 
nion that the plaintiff cannot be bound to taJce 
this title. 

Verdict for the plainti£ 

Scarlett and Hutchinson for the plaintiff. 
Mqrryatt for the defendant • 
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MARSHALL v. GRIFFIN. Gmjnua^ 

March 5,IS24. 

Assumpsit. The four first counts were on bills of When the 
exchange. There was a demurrer and joinder to ^,2^^ 
the first and second, general issue as to tlie residue dedamdoo 
of the declaration, and t^c^ire /am a^Z/rione/i^^m ^rZ^ 
ad mqmrendim, he. SSS^"* 

and joinder to 

Only two bills were produced, and these having and gSen? 
been proved, F. Pollock, for the defendant, insisted *""*^'***. 
that as the plaintijOT on the execution of a writ of iaxatio,&e. 
inquiry, is* bound to produce the bill or note set S^^^^ 
out in the declaration, the two bills produced u« proved 
must be applied to the counts which had been ^^notobi^ed 



demurred to, and damages contingently assessed ^K^ 
oa them ; and as only two had been produced, the demunred tfy 
defendant would be entitled to a verdict on all the ued tTn^^ 
other counts. % nai dwmn g w 

x>n those 
counts, end to 

ABftoTT Ld. C. J. The reason why a plaintiff J^ 53^ *^ 
is bound to produce the bill or note on an inquisi* the rat of the 
tkm after judgment by default, is, that the jury 
may see whether there is any indorsement of pay. 
ment on it But on such an inquiry, if no note is 
produced, the plaintiff is entitled to nominal 
damages. And so here the plaintiff is entitled to 
a verdict for the amount 6f the bills pfoved on the 
couQte to which the defendant has pleaded, and to 
l^. damages on those demurred to» the defendant 
by his demurrer having admitted the existence of 
4he bilb declared on, and put himself to the judg- 
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1994* ment of the court, as to his legal liability upon 

Maewall them. 

Verdict for the plaintiff 



GBivmr. 



Gw^ for th 
the defendanl 



OiriLDHAu, JENNINGS v. GRIFFITHS. 

thenffoend AcTioK for repairs done by the plaintifi^ a ship^ 
Zb^^ Wright, on the brig i^ownVe. 
'n^^m '^^ repairs were done in June, 1823^ by the 
actuaihjT done orders of Fellott, the commander. The r^pistiy 
^Ltt^ made in 1808, at Beaumaris in Woks, and the 
^1^^^^ affidavit of the defendant, stating himself and 
endmce of another to be joint owners, were proved. The 
^be'i^^u^ defendant acted as owner and commander till 
todb^rimofof 1821, when he transferred the ship by hiU of sale 
interest hay- to his son J. Grfffiths, who became commander, 
iSrSST* and acted as such tOl Magf, 1823$ /. Griffiihs 
^^ 1^ . then conveyed the ship to Ketmrng, who appointed 
ooMd to in^ Pellatt commander. No new registry was made of 
^m^!^ these transfers, but they were indorsed on the 



ment of 4c certificate of r^istry kept on board. It was at- 
^' tempted by Scarlett for the plainti£^ to show that 

the conveyance from the defendant to J. Grffiths, 
was not an absolute one of the defendant's whole 
interest, but that he still continued beneficially 
interested in the ' ship. The case, of Dawson v. 
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Long/brdj tried before bis lordsbip at Guildhattf in ^ ^^^* ^ 
the year 182^ was m^itioned. Jwnuim 



Abbott Ld. €• J. in summing up to the jury 
observed : The diflSculty which exists in this case 
arises out of certain acts of parliament relating to 
the transfer of ships. Particular forms and regu- 
lations have been rendered necessary by those 
statutes^ and they have even gone so far as to say 
that there can be no legal ownership in^y person 
who has n^lected to comply with the forms pre- 
scribed ; one of these is, that the ownership must 
be registered at the proper office. The object of 
the legislature in passing those statutes, was clearly 
one of general policy : namely, to prevent foreign- 
ers ^m participating in the advantages which it 
waa intended to give to British shipping only; and 
the use of the registry is, to enable the govemitient 
oS&cGn to ascertain, at all times, that the leal 
owners are British subjects. Soon after the pass- 
ing of those acts, the leaning of courts of law in the 
construction of them, was, to say that the roistered 
owners of ships should at all events be liable for the 
repairs. But the subject having become more ac- 
curately understoodt a better and more correct 
principle now prevails ; and the recent cases have 
decided that the true question in matters of this 
description is, ^^ upon whose credit was the work 
done ?*' That question would, in most cases, be 
decided by the fact of legal ownership, the repairs 
being generally done for the legal owner. But it 
may so happen that the name of a person may be 
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retained oo the r^istiy, after he has ceased to be 
beneficiaUy interested in the ship, or to interfere 
with its concerns. The question was so left to the 
jury in the case referred to by the learned counsel 
for the plaintifi^ and I do not consider that any 
thing, 1 am now saying can at all impeach the cor- 
rectness of the decision of that case, the drcum^ 
stances of which I well recollect There the 
registered owner had parted with his interest in 
the ship, but with a stipulation that he should re- 
tain possession of the bill of sale, and receive part 
of the profits, until the bills, in consideration of 
which the transfer was made, ^ould be paid. He 
had himself been in the habit of employing the 
tradesmen about the ship, and had given no noti- 
fication to them that his interest in the vessel had 
ceased. And the jury very prq>erly said, that the 
work had been done on his oredit But in the 
case before you, it does not appear that die de- 

being done, nor that the plaintiff had any reason 
to suppose him connected with the vessel ; and if 
he had consulted the register, he would have 
found another person to have been in joint owner- 
ship with him. The repairs were not even ordered 
by the son, but by the direction of a captain ap- 
pointed by a stranger to the defendant, and that 
too whilst he was residing in a distant part of the 
kingdom. The question for you to consider is^ 

<* Were or were not these repairs done upon the 
credit of the defendant'* 

The plaintiff's counsel then chose to be non- 
suited. ^ 
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Scarlett and HoU for the plaintifi: 

Marryatt and JR. V. Richards for .the defendant 



Vide Abbott on Shipping, 21. Rich y. Coe^ Cowp. 636. 
Yfnmg V. BrandtTy 8 East, 10. TrenkeUa w. Rowe^ 11 East, 
455. Frazer v. MsnA, IS East, 388. JWisrr y^Manh^ 2 Camp. 
5ia ifiMMtf^ ▼. C^ntatn, 8 Camp. 854. Holt on Shipping, 352. 
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SECOND ADJOURNED SITTINGS IN LONDON. 



DE LEMA V. HALDIMAND. 

Assumpsit for work and labour. 

The Spanish government, in November^ 18S1, 
ent^ed mto a treaty with a house at Paris^ Ar^ 
doin^ 'Hiibbardf and Co., for a loam Ardoin and 
Co. deposed of a portion of this loan to the dei- 
fendant^ in consequence of which they became 
holders of Spanish bonds to a veiy consideraUe 
amount. In order to provide against the loss of 
the bonds by transmitting them to Madrid^ arti* 
de 3 of the treaty gave permission to the cooitrac- 
tcM» to get certificates from the ccmsuls in London 
and Patis of the bonds having been delivered up, 
and the Spanish government engaged that the 
bonds should be acknowledged at Madrid on pre^ 
senting such certificate. In 1829 and 1823 the 
plaint^ who was the resident cansul^general for 
Spain in this country, was applied to by the de- 
fendant to give certificates for the bonds which 
the defendant then held, amounting to nearly 



Gdildhau., 
AprU 14,IM4. 

A fore^ con« 
ml, rendent in 
England, and 
receiving a 
salary TOm his 
own govern- 
ment, cannot 
maintain an 
action for the 
trouble and 
labour he has 
been put to, in 
transacting 
business for 
merchants 
here, in which 
he acted as the 
officer of his 
own govern- 
ment, and in 
conformity to 
their express 
instructions. 
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IM*- 1,894,120 British currency. The plaintiff altand- 
Di Lima ^ &t the counting-house of the defendant for this 
„ * purpose, and gave certificates for all the bonds. 

This business was commenced in March 1822, and 
concluded in 1823. The plaintiff during the time 
of this attendance, for the purpose of examining the 
bonds, claimed certain fees for doing the business, 
which, he stated, did not faU within the ordinaiy 
duties of a consul, for which alone he received a 
salary from his own government. The defendant 
had promised to pay the plaintiff any thing he 
might be legally entitled to receive. It appeared 
that the plaintiff had express instructions from 
his own government to deliver certificates to the 
holders of Spanish bonds after having examined 
and verified them. 

Scarlett^ for the defendant, contended that the 
action could not be maintained, as the plaintiff had 
only performed that which fell within the ordinary 
scope of his duty as consul, and for the perform- 
ance of which he received a salary fit)m his own 
country. 

• 

Abbott Ld. C. J. I am of opinion that this 
action cannot be sustained. The plaintiff was, in 
the present instance, acting as the officer of his 
own government, and in direct ^nformity to in- 
structions which he had received. In cases where 
he acts between one individual and another, he 
may be entitled to receive fees. But here he is 
acting directly as the officer of his own govern- 
ment. 

Nonsuit. 



AFTER HILARY TERM, 6 GEORGE IV. 4? 

The Attorney General, Marryatt, and Piatt for 18«*- 

the ^aintifil DeLwa 

Scarlett and Gwmey for the defendant Haloimawd. 



DRABBLE v. DONNER. Guildhall, 

4pn/ 14,1824. 

Tbovxr* The defendant, who was a foreigner, a notice to 
came to this country in August last, and under a ^^b^*^ 
judge's order was held to bail in the present action; ^^ j^*® ^® 
since which period, until the time of the trial, he w^afordgner, 
had remained in this country, his usual place of hdd'to^iM^ 
residence being Denmark. Notice to produce cer- upon coming 
tain letters, which had been written to him when try leveo 
abroad in the year 1806, was served upon him on ^^^^ 
SoAjorday the 10th of April, the trial being on trial, was 
the 14th. loeh ^"Aprii, 

the trial tiddiy 

Scarlett, upon the notice being proved, and the i4tii:Hddiiif. 
plaintiff's being about to give secondary evidence ^^Jl*^ 
of the contents of the letters, objected on the deuce of Ae 
ground, that sufficient time had not been given to tboughoe let- 
the defendant to procure the original letters which ^^^^j^ 
were addressed to him when abroad, and were to yeanback, 
be presumed to have been left, where the party tothedefend- 
was domiciled. ^'^■'^SL!!?' 

dence abroad. 

Abbott Ld. C. J. I have never known this ok 
jection raised before. I should think it too dan- 
gerous to hold, tiiat secondary evidence is not to 
be received in cases like the present It would 
lead to great inconvenience and delay if triab were 
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IBS^ ^ allowed to bp postponed upon objections such as 
this. I am therefore of opinion that the plaintiff 
is in a condition to give secondary evidence of the 
contents of these letters. 

' Case referred. 

The Attorney General and Comyn for the plain- 
tiff. 

Scarlett and F. Pollock for the defendant 



OmiDBAu, BRANT V. ROBINSON. 

Ayril 15» 1884. 

inm iwiiMi €i Thi8 was an action of deceit 
iJSSJlJi,^^ In order to show the insolvency of a person of the 
^^^ndje name ciGiUingkam^ at the time the defendant had 
ftniSed represented to the plaintiff that he was a person fit 
SS t r,^,^ to be trusted^ the wife of GUUngham was called. 

pateni intiMM Scarlett^ for the ddendant, objected to her com- 

thffSiiftnSni P®*®"^» ^^ *^® ground that if the plaintiff reco- 
vered in the present action, it would discharge the 

witness's husband from all liabiKly, for the goods 

^^f^«*^ ' which he had purchased of the plaintifl^ as a debt 

could not be paid twice over. 

The Attorney General for the plaintiff contend- 
ed, that this being an action to recover damages 
Urn a tortf could not, in any way, be a bar to ano^ 
tiier action by the pretmt plaintiff Son the breach 
ci idm contract with him, and cited Sn^ih v. Har* 
riif 2 Starkie, 47. 



80S fit to be 
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■Abbott Ld. C. J. Upon the authority of the 1824. 
in StarkiCf I shall admit the evidefice. . brant 

Verdict for the plaintiff, damages 375/. ^' 

The Attorney General and Campbell for the 
plaintiff. 

Scarletty Gumeyj and F. Pollock^ for the de- 
fendant 



FULLER and others v. SMITH and others. F^/f"^^' 

Assumpsit. Money had and received. The piaintiffi, 

It appeared that the plainti£&, who were bankers, counted for 
had discounted for the defendants, who were bill- ^1^S"k' 

' ants, bill-bro- 

brokers, a bill of exchange for 27I/., and which kew^abiiiofex- 
the defendants did not indorse. It afterwards uiriatterdid 
turned out that the bill, which purported to be not indorse. 

* * • The signatures 

drawn by one Limn, and to have been accepted of the drawer 
by Norman and Co., and indorsed by a person of ^^ faTtS^f 
the name of Simpson^ was, as regarded the drawer whom kept 
and acceptor, altogether a forgery, and that Simp- with the plain- 
WW, the indorser, had absconded and left the fo^Jf^eij 
country. The plaintiffi were the bankers of Nor* that the de- 
man and Co., and the bill purported to be accepted iS)kto r^ 
payable at their house* • ^^^ ^^^ ^ 

* "^ money, and 

that the fact 

The Attorney General, after having stated that Tng^d'^over 
he was in a condition to show that the defendants [J® bX^l^e^^ 
acted only as the brokers of Simpson, and that for whom they 
they paid over the money to him as soon as they ^^d not r^ 
received it from the plaintifis, contended that the 1?®^® ^t®" ,. 

'- from their lur 

defendants were not liable, never having indorsed biiity. 
the biU, but acting merely as agents, they were 

VOL, I. E 
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1824-. ^ discharged from all responsibility upon paying over 
the money to their customer Simpsoriy for whom 
they had been employed to discount the bill. 

A witness was then called, to prove that they, 
were mere agents, and that they had paid over the 
proceeds of the bill to Simpson. 

Abbott Ld. C. J. This is an action to recover 
271/., as money had and received by the defendants 
to the plaintiffs* use. The only question of fact 
for you to consider is, whether the defendants did 
pay over the money to Simpson in the manner that 
has been stated. I think, however, that the plain- 
tiffs are, at all events, entitled to your verdict, being 
of opinion, in point of law, that even if the money 
was paid over, as has been stated, the defendants 
are nevertheless liable to the plaintiff. If you 
take a bill without an indorsement, you cannot 
sue the person from whom you receive it, but then 
you take it as a bill ; but here, in fact, the instru- 
ment on the faith of which the money was ad- 
vanced, turns out not to be a bill of exchange, as 
it was represented, being altogether a forgery, and 
that I conceive to be the distinction. 

His lordship directeci^ the jury to find for the 
plaintiffs, but to inform him, whether they were 
satisfied the money was paid over to Simpson. 

The jury found a verdict for the plaintifl^, 
damages 271/., but stated tliat they were not 
satisfied that the money had been paid over to 
Simpson, (a) 



(a) In the case of Jones v. Ryde, 5 Taunt. 488. it was decided 
that a person who discounts a forged Navy Bill for one who 
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*. 



AFTER JHILARY TERM, 5 GEORGE IV. 
Scarlett and Goulboum for the plaintiffs. 
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1824. 



The Attorney General and Campbell for the Fuller 

defendants. Smith. 



has no knowledge of the forgery, may recover back the money, 
as had and received to his use, upon failure of the consider- 
ation. And the principle is there laid down by Gibbs C. J. that 
the negotiator of a bill, by declining to indorse it, is not relieved 
from that responsibility which attaches on him for putting off 
an instrument as of a certain description, which turns out not to 
be such as he represents it. In the subsequent . case of Smith 
V. Mercery 6 Taunt. 76., it was held (Chambre J. dissentiente) that 
bankers who paid a forged acceptance of one of their customers, 
made payable at their house, could not recover the money 
from the bona fide holders of the bill, to whom the payment 
wa» made, on the principle that it was the duty of the bankers 
to have ascertained the authenticity of the order before they 
obeyed it ; and because by taking up the bill they had deprived 
the holders of the remedy which they might have had against 
some prior parties on the bill. Vide also Price v. Neale^ S Burr. 
1354. 1 61a. 390. 

In the principal case it would seem, that the fact of the de- 
fendants* having paid over the money to Simpsdn, would, if 
proved, have made no difference, inasmuch as the payment 
to them must have been made on the credit of their possession, 
and negotiation of the bill. And the case is distinguished from 
that of Smith v. Mercery by the circumstance of the plaintiffs' 
having paid the money on their own account, and not in obe- 
dience to the forged acceptance of their customer. 
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GmLDHAm SUTTON, Bart v. The GOVERNOR and COM- 
Apriiii. 1824. PANY of the BANK of ENGLAND. 

The Governor This was an action on the case against the de- 
oftheB^kof fendants for neglecting and refusing to pass a 
^^"lectS" P^w^^ ^^ attorney executed by the plaintifl^ for 
and delayed to the transfer of stock standing in his name for 
^^ra^for ^^ unreasonable length of time, whereby the plain- 
t^ttansferof tiffwas injured and damaged in consequence of an 
unreatonabie intermediate fall of the funds. 
^^cS^"" In Oct. 1823, the plaintiff, who was possessed 
damages for of 62,702/. 9^. 8flf. 3 per cent, consols, was desirous 

toe loss SUS- • n 11' .1 /•*! n !• 

tained in con- of scllmg the Same, for the purpose or purchasing 
intmnediate" *^ estate in Noffolk. A blank power of attorney 
&iiofthe was obtained from the Bank, and filled up and 

executed in the usual way, empowering a Mr. 
Macdougallf the solicitor of the plaintiff, to make the 
sale. On the 20th of October the broker employed 
by Mr. Macdougall lodged this power of attorney 
in the proper office at the Bank. 

It appeared to be the usual custom to leave the 
warrant one day, for the examination of the in- 
spector, and on the following day, if no objection 
is taken to it, it is passed into the transfer office. 
On the day the broker lefl the warrant of attor- 
ney at- the Bank, he sold stock to the amount of 
23,952/. 3s. Id. to.be delivered on the following 
day, the price being 83 Vs. 

On the morning of the 21st, a little before twelve 
o'clock, he inquired at the transfer office whether 
the warrant had passed ; and upon finding it had 
not, he went to the inspector's office, where it had 
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been originaUy deposited, and enquired the cause ; 1824. 
and was infbnned by the inspector that he had no s^tW^ 
doubt it was correct, and would pass. »• 

It was proved to be the usual custom of the ^or and Com- 
Bank, upon sums under 20,000/. to have the war^ bavIoIekq^ 
rants of attorney examined by the inspector only^ land. 
and if he does not object, it passes to the transfer 
office; but that where the sum amounts to or ex^ 
ceeds 20,000/. it is the custom for warrants to be 
first examined by the inspector, and, if he has no , 
objection, they then pass to the accountant-general, 
for further examination ; but if the inspector ob- 
jects, he stops them in the first instance. In the 
present case, tl^ inspector had taken no objection 
to the warrant, but had passed it to the accountant- 
general. 

Several applications were made by the broker 
and Mr. Macdougall in the course of that morning, 
(viz. the 21st,) both to the inspector and the ac- 
countant-general, to know whether the warrant had 
passed, but they were informed it had not; and 
upon one of these applications Mr. Macdotigatt 
desired to know the cause of the delay, but they 
refused to give him any information upon the 
subject 

Upon the last application, made by Mr. Macdou- 
gattf he stated to the accountant-general the great 
inconvenience' to which he was put, having en- 
gaged to attend in Siiffblk on the following day, to 
pay some of the money to arise on the proposed 
sale of the stock, for an estate purchased by the 
plaintiff; and informed the accountant-general that 
he should hold the Bank responsible ; and he again 
<iesired to know the reason of the delay, aod thf^ 

E 3 



i,* 



54 CASES AT NISI PRIUS, 

1824. nature of the objection ; upon this remonstrance 

Sutton ^^ ^^^ informed, that the warrant of attorney was 

^- before the Governor of the Bank, and that the de- 

MOB and Com- lay was owing to some apparent difference between 

BavIoI'^G' ^® signature of this and a former warrant of attor- 

itAMD. ney executed by plaintifil Upon Mr. MacdougaU 

knowing the nature of the objection, he offered to 

produce the bankers of the plaintiff, Curtis and Co., 

and Praed and Co., who would produce checks 

drawn by him, and authenticate the genuineness of 

the hand writing, and that he could also produce 

letters in his own possession from the plaintiff. He 

also offered to give the Bank any indemnity they 

might require, but these offers were rejected. 

The plaintifPs broker, as he was not able to 
make the transfer, rebought the stock on the 21st, 
at the same price he had sold it on the preceding 
day. 

It was proved that Mr. MacdougaU had acted 
upon a former power from the plaintifl^ under 
which stock to the amount of 200,000/. had been 
transferred, and that one of the attesting witnesses 
to the execution of that power was also an attest- 
ing witness to this second power of attorney. 
Mr. MacdougaU had practised as an attorney in 
London for nearly forty years, and was well known 
to the solicitors of the Bank, whom he had seen in 
the course of the morning of the 21st upon this 
business, and with whom, it appeared, the Bank 
had previously consulted, as to the course which 
they should «dopt with respect to this power of 
attorney. 

The Bank having obtained the address of the 
plaintiff from Mr. MacdougaU^ wrote by the post 
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o£ that evening, to enquire whether the signature 1824. 
was authentic, and upon receiving a satisfectory Surxoif 
answer from the plaintiff; on Friday the 24th, ^ 
they passed the warrant to the transfer office* nor and Com- 

The plaintiff's broker had called every day from ^^^^o£ ba- 
ilie 20th to the 25th, between one and two o'clock laud. 
in the day, to know whether the warrant had passed^ 
and on the 25th was informed that it had. MaC'^ 
dougallf who had been obliged to attend his en- 
gagement in Suffolk^ did not return to town until 
Saturday^ and did not learn until Monday the 27th 
that the warrant had passed. The stock Was sold 
on Wednesday the 29th, the first pubhc day. The 
highest price both on Monday and Wednesday was 
82 V*. This action was brought to recover the loss 
which the plaintiff had sustained by the difierence 
in the price of stock, together with the amount of 
commission upon the first sale, amounting, on the 
whole, to the sum of 239/. 10^. Td. 

Abbott Ld. C. J. This is an action against the 
Grovemor and Company of the Bank pf England^ 
for neglecting and refusing to pass a power of 
attorney for the transfer of stock. The Governor 
and Company, although one of the greatest mer- 
cantile communities in the world, are in no different 
situation from private individuals or private bankers, 
but are equally responsible for their acts. 

It is not a question, in the present case, 
whether the Bank of Englmid^ where any reason- 
able doubt arises as to the authenticity of a 
warrant of attorney, mdy not take " all reasonable 
means of clearing up that doubt, before they per- 
mit such a warrant to pass. But the points to be 

E 4 



I 




56 CASES AT NISI PRIUS, 

1824^ considered, as it appears to me, are, first, whether 
3rou think there was any reasonable cause of 
doubt; and, secondly, supposing there was a 
MM^aS? ]Sm. reasonable cause of doubt, did they take proper 
FANY of die and reasonable means to have that doubt cleared 
LAKiK. up. If there was cause of doubt, and they did 
take reasonable^ means to investigate it, then they 
are clearly entitled to your verdict. But you will 
ask yourselves, whether it was not reasonable that 
they should have stated to Mr. MacdougaU the 
nature of their objection, and have availed them- 
selves of the means which he offered of clearing 
away their doubts. Can you consider it a fit and 
reasonable thing that they should refuse the expla- 
nation which he offered ? especially when you bear 
in mind that he was well known to the solicitors of 
the Bank, and had passed a former warrant for this 
very plaintiff for the sum of 200,000/. The defend- 
ants, on the Friday J when the warrant was passed, 
ought to have informed Mr. MacdougaU ; they 
might either have written or sent, but this they 
neglect to do, and leave the party to wait his own 
time, and throw all the risk and responsibility upon 
him, although the delay was wholly for their own 
security. If you think there were no reasonable 
grounds for doubt, or if you think they did not 
^'e reasonable means for clearing up those doubts, 
you will find for the plaintiff. 

Verdict for the plaintifi^ damages 239/. 105. 7rf. 

Scarlett and J. L. Adolphus for the plaintiff. 

The Attomey-Generalj fjlumet/f and Bosanquet 
Seijt for the defendants. 
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1824. 



M'GREGOR ». LOWE. Guildhall, 

Apnlsa, 1894. 

Assumpsit; money had ind received. The defendant 

. The plaintifi^ who had a scheme for establishing a piojred as the 
colony on the coast of HondtiraSy in a district called pia^tirs 

. , J V J agent in rais- 

Poyais, was desirous of raising a loan, and had ingaioanfor 
employed the defendant as his agent for that pur- ^lony oiuh*e 
pose. The defendant had, accordingly, negociated ^^^ <^^ ^^ 
for this loan, and instalments had been paid to the such had re- 
defendant by various subscribers, to the amount of fi^^^n^ 
30,000/. ; part of this sum the defendant had paid ere, and had 
over to the plaintiff. The subscribers being un- ^fi^S^on^" 
willing to proceed with the speculation, forfeited JJ^ jh^e 
their deposits ; and to recover the residue of the loan was for 
money remaining in the hands of the defendant, ^ ^^ 
this action was brought. The defendant, upon ftote: Held 

o *• , that it was in- 

receiving the deposits from the different subscrib- cumbent on 
ers, had issued scrip certificates, upon the face of p^^^e ^ 
which certificates it was stated that the loan was existence of 

^ - such a statCy 

for the use of the Poyais state. on the ground 

These certificates were produced by the plain- J«,JaS^ 

tiff as part of the evidence of his case. bubble to de- 

ceive the pub- 
lic could not 

Abbott Ld. C. J. Is the plaintiff in a condition ^^T^ 
to prove the existence of such a state as Poyais^ each other, 
at the time these certificates issued? I am of 
opinion that, unless such a state is proved to have 
then existed, the parties to a mere bubble to de- 
ceive the public cannot be aUowed to maintain an 
action against each other. I think such a trans- 
action not fit to be inquired into in a court of jus- 
tice. These certificates import an existing state 



V, 

Lowe. 
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1824. at the time they were issued, and it lies upon the 
M'Greoor plaintiff to establish that fact. 

An attempt was then made to establish the 
existence of a state called PoyaiSj at the time of 
the issuing of the certificates ; but the plaintiff 
failing to establish this, the Chief Justice directed 
the plaintiff to be nonsuited. 

Denman C. S., F. Pollock^ and R. V. Richards for 
the plaintiff. 

The Attorney General^ Campbell, and Brougham 
for the defendant. 



■»— I^Mia— —^M^M—I <■•■ 



GaiLDHALL, CURTEIS and another v. WILLES, 

A person ctf. AcTioN ajs^ainst the sheriff for a false return to a 

rying on win- » r» ^ ^ 

neas at War- ,Wnt 01 fi^ja. 

^oi^tT" ''^ defence set up was an act of bankruptcy, 
London to previous to the issuing of the execution, 
chases for'hfa In order to establish this, the plaintiff gave in evi- 
whUein^Lon- dence the following facts : That the bankrupt, prior 
don t?as fVe- to his bankruptcy, carried on the business of a linen 
counting* ^ draper at Warmck ; that he was in the habit of 
MiAwhonThe '^^i*^^8 London to make purchases for his trade j 
dealt, and that, when in London, he was frequently at the 
peiwns^were Counting house of a person of the name of Corhett, 
in the habit of ^th whom he dealt for linen and other things to 

caUing upon • i 1 1 * 

him: Held that a Considerable amount. While in town, persons 
d^Thu^tcTL ^"^^^ occasionally in the habit of calling upon him 
cr^tor,whom at Corbctf^ couutiug housc. A person of the 

he expected to or 

call, and con- 
cealing himself in C.*s house when the creditor colled, was an act of bankruptcy. 



k^ 



WiLtES. 
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name of Johnson j the petitioning creditor under 1824-. 
the commission, resided near Corbeti's house. Curteis^ 

It was proved that, on a day prior to the issuing ^ »^ 
of the execution, the bankrupt, being at Corbetl*s 
counting house, desired him not to let Johnson 
know he was in town, as ^< he would plague him 
for money." Corbett informed the bankrupt " that 
he expected him to call that morning, and that he 
had better keep out of the way." Soon after this 
conversation the bankrupt, being informed that 
Johnson was entering the shop, in order to avoid 
seeing him, secreted himself in the cellar, where he 
remained until he w^as informed that Johnson had 
left the shop. 

The Attorney General contended that the de- 
fendant had failed in proving an act of bankrupt- 
cy ; that the only ground on which this could be 
put as an act of bankruptcy was, « an absenting 
himself." None of the cases have extended ftir- 
ther than a person absenting himself from his 
dwelling house ; or from his ordinary place of busi- 
ness ; or from a place where he had made an ap- 
pointment with a particular creditor ; or in order 
to avoid legal process. Here it was not his usual 
place of business, and he had no appointment with 
the particular creditor who called. 

Abbott Ld. C. J. I am of opinion that the de- 
fendant has established a clear act of bankruptcy. 

Nonsuit (a) 



(a) Vide Ba^y v. SchqficU, 1 M. & S. SS8. 
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1824. The Attorney General and F. Pollock 

"c^^ plaintiffi. 
Walls. Scarlett and J. Evans for the defendant. 



In the following term the Attorney General 
moved to set aside the nonsuit. But the Court 
were of opinion, that it was " an absenting him- 
selT* within the meaning of the statutes, auid re- 
fused the rule. 



^S^^m! CAMBRIDGE v. ANDERSON. 

Where BTenel AcTiON on a policy of insurance upon a ship called 

has been rm ^ • • 

driren on " The Commerce,'* 

£^i^^ls^ This vessel, of which the plaintiff was the owner, 
be unfit to sailed on the 8th of July^ 1823, from Quebec on her 
l^^vge ^th- voyage to Bristol : having proceeded a considerable 
out incurring distance from Quebec^ down the river St. Lawrence, 

an ezpence in 

r^Nura eouai she Stranded on a shoal, and, in consequence of a 
Heid'that'the hcavy sca, was rendered totally unfit to proceed on 
insured may her voya^cc. The Captain, who was ignorant that 

icooTCf for a o x ' o 

total loss, ai- his owners had insured, consulted with an agent of 
SS^Jb^ i%6Ps as to the course he should adopt, who ad- 
donment had vised a survey to be made. The surveyors, after 

been iny en to-i* •i^i i« •< ^i* •• 

the under- having examined the ship, gave it as their opmion 
^"^^^^^^^ that she could not be repaired under a sum which 

would exceed the prime cost of the vessel. Upon 
receiving this estimate, the captain having floated 
the vessel back to Quebec sold her, with her regis- 
ter ; no notice of abandonment had been given to. 
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the underwriters. This action was brought to re- 1824.. 
cover for a total loss, with benefit of salvage to the Cambridge 
underwriter. . *'• 

Andersok. 

The Attorney General contended that the plain- 
tiff could only recover for an average loss ; that 
the ship having remained in specie as a ship after 
the accident had happened, was capable of being 
repaired so as ultimately to have proceeded on her 
voyage, and if* so it was the captain's duty to have 
her completely repaired. It cannot be considered 
as a total loss, unless she is incapable of repair. 

Abbott Ld. C. J. This is a question of consi- 
derable importance to ship owners. If the jury 
are of opinion that this vessel could not be repaired 
at all, or that she could not be repaired without in- 
curring an expense equal to or greater than her va- 
lue, then I shall hold, that although she may exist 
in the form of a vessel, arid be afterwards sold with 
her register, that the plaintiff will be entitied to re- 
cover as for a total loss Vith benefit of salvage to the 
underwriters ; but if the vessel might have been re- 
paired at something less than her total value, then I 
think the plaintiff can only recover for an average 
loss. 

Verdict for the plaintiff, (a) 



(a) See Hodgson v. Blackeston, Marshall on Insurance, p. 611. 
Marim v. CrokaUy 14 East, 465. Ahoood v. HenckeUy Ptok's 
Insurance, 280. Reidv. Darby, 10 East, 143. Bdlv. Nixon, 
Holt's N. P. C. 423. Idle v. Royal Exchange Assurance, 8 Taunt. 
755. S. C. 3., B. Moore, Rep. 115. Read y. Bonham, 3 Bro. & 
B. 147. Roierkon y. Clarke^ I Bing. 445. 
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1824. Scarlett^ Marry at t^ and Piatt for the plaintiff. 

Cammlipoe The Attorney General and F. Pollock for the 



Amdbasov. 



defendant. 



In the following term the Attorney General 
moved for a new trial on two grounds: — First, 
That the plaintiff was only entitled to recover for 
an average and not a total loss, as the vessel might 
have been repaired so as ultimately to have pro- 
ceeded on her voyage. Secondly, That the plaintiff 
had neglected to give a notice of abandonment to 
the underwriters. 

The Court refused the rule. 



SECOND ADJOURNED SITTINGS AT WESTMINSTER. 



WEgTMiNSTEE, DOE ex d. SMITH v. CARTWRIGHT. 

Mays, 1824. 

Entries in the ^^ Order to prove that a house, part of the pre- 
1*"^ *M^k ^^^^ ^^^ which this ejectment was brought, was, 
stating A. B. about the year 1770, in the occupation of one 
I^iiSi^''' Young, the land-tax collector's book, produced 
house, and his by the clcrk to the commissioners, was put in ; 
sum rated, are and it was proposed by Marry att, for the plaintif]^ 

fifto^shJi *^ ^^^^ ^^ ^^^' purporting to be made by the 

^ that A. a was collector foT that year, stating Young to be rated 

pationofthe ^ the sum of 1/. 10^. for the house in question, 

premises at the j^^d the payment by him of that sum. Other en- 

tune mention- . * "^ "^ 

ed. tnes to the same effect were also offered. 

CTpon this evidence beiog objected to, Marrya^i 

\5 
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referred tx) a case of right of way over some part of 1824, 

Smithfield, in which the Governors of Christ*^ Hos- dqe ex d. 
pital were parties, when similar evidence had, after Smith 

argument, been received by his Lordship. Cartwbioht. 

Abbott Ld. C. J., who at first doubted, upon the 
case referred to being brought to his recollection, 
said, that he thought the entry of the payment 
being made against the interest of the collector 
rendered the evidence admissible, to show the oc- 
cupation, as the rating was clearly proved by the 
entry to that effect. 

Verdict for the plaintiff. 

Marryatt and Chitty for the plaintiff. 
CtiTwood for the defendant 



\ 
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ADJOURNED SITTINGS AT WESTMINSTER, 



WEsTMiKmR, HAWKINS V. HOWARD and another. 

Feb. 17, 1824. 

In an action AssuMPsiT for negligently and carelessly lending 

^^l^eid " th^ plaintiff's money on insuflScient security. 

that the aoHci- i^g defendants, at the time of the contract, 

tor to the a»- , _ 

ngneefl, who were annuity brokers, and had^ subsequently been 
i^^ythe made bankrupts. The solicitor to the assignees, 
plaintiff with a -^ho had been served by the plaintiff with a sub- 
ib^^^tJ!^' pcsna duces tecum to produce the books of the 
^^^^lUJJ^ bankrupts, appeared with them accordingly,*but 
of the bank- objected to their being inspected, as likely to pre- 
IStCTteitt?^ judice the estate of the assignees. 

rdating to the **y 
matten in laiue^ mi^t be lead. 
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fVUde, who was not in the cause, but attended 18^ 
On the part of the assignees for this particular pur- HAWKimt 
pose, supported the objection ; and argued, that ^' 

the case opened rendered the assignees liable to a 
demand, inasmuch as it asserted that the bank- 
rupts had received money which tliey had misap- 
plied ; and if so, the count for money had and 
received would be supported, and the debt would 
be provable under the commission. That the 
assignees were entitled to the possession of the 
books, and ought to be protected. 

It was answered, that the utmost prejudice to 
the assignees would be to render them liable to a 
civil demand ; and the only exception to an obli- 
gation to produce wjis that of an attorney possess- 
mg the title deeds of his client, from whfch this 
case was totally different. 

Lord GiFFORD. The assignees cannot be af- 
fected by this verdict, which ever way it may be. 
They are mere trustees for the creditors, and there 
is but a possibility of their being prejudiced. The 
plaintiff has a right to the production of the books, 
but the evidence must be confined to entries relate 
ing to the matters in issue. 

Entries in the books were accordingly read, but 
the plaintiff was ultimately nonsuited. 

Bosanqtiet and Cross Seijs., Flannaghan and 
/. Evans for the plaintiff 

Vhighain and Pell Serjs. and Giitty for the de- 
fendants. 

VOL. I. F 
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1824. In Pearson v. Fletcher, 5 Esp. 91., Corsen v. Dubois^ Holt'* 

N.P.C., 239., Cohen v. Templar, 2 Star. 260., it was ruled that 
the solicitor to the assignees of a bankrupt, who has been served 
with a subpoena duces tecum, is bound to prgduce the proceedings 
under the commission. But see Bateson.v. Hartsink, 4 Esp. 
43 f Laing v. Barclay, 3 Star. 4'2. contra. 




ADJOURNED SITTING IN LONDON. 



Guildhall, RICHARDSON V. MELLISH. 

Feb, S5, 1884. 

•A copy of an This was an {^ction of assumpsit against the de- 
contaii^ffthe fendant for not performing a contract he had en- 

. I^'S^on *^r^d ^*^ w^**^ *^ plaintiff, to appoint him to the 
board a vessel, command of a ship called the Minerva^ of which 
suance^oFim the defendant was the owner, and which had been 
act of pariiar chartered by the East India Company for a cer- 

ment, by an •' * • 

officer of the tain number of voyages to China. 

StlriwK^'evi. ' The defendant, in order to show the damage he 

dence to show ^^d sustained by not having been appointed to the 

the number •' ^ * *^ 

and descrip. Minerva^ proposed to show the number of passen- 
SS wtfT^"' gers that had saQed on board that vessel on one of 
board the the voy ages, when, if the agreement had been ful- 
filled, he would have been entitled to the com- 
mand. 

Tor this purpose a clerk in the India House was 
called, who produced from the department to which 
he belonged a book containing, according to the 
statement of the witness, a copy of an official re- 
turn of all the passengers who sailed on board the 
Minerva on the voyage in question, specifying, ac- 
cording to the provision of the 53 G. 3. c. 155. 



k 
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J. 15(a), '* their name, capacities, and descrip- 
tions.** This copy of the official return had been 
transmitted by the officers of the custom to the 
secretary of the Court of Directors, pursuant to 
the provision of section 16(4) of the 53 G. 3. 
c. 155. 



1824. 



RlCHARSION 

V. 

MsiXliH* 



Pell Serj. contended that this book could not be 
received in evidence to afiect the plaintiff in this 
cause. As between the captain of the ship and 



(«) ^ Provided also, and be it further enacted, That no ship 
cr vessel, engaged in private trade under the authority of this 
act, shall be permitted to clear out from any port of the said 
United Kingdom, or any place or places under the government 
of His Majesty, or of the said company, situate more to the 
northward than eleven degrees of south latitude, and between 
the sixty*fourth and one hundred and fiflieth degrees of east 
longitude from London^ until the master or other person, having 
the command of such ship or vessel, shall have made out, and 
exhibited to the principal o£Bcer of the customs or other per* 
son thereto authorised by such government as aforesaid, at 
sach port of clearance, upon oath, (which oath such officer or 
other person is hereby authorised to administer), a true and 
perfect list in such form as shall, from time to time, be settled 
by the said court of directors, with the approbation of the said 
board of commissioners, specifying and setting forth the name, 
capacities, and descriptions of all persons embarked or in- 
tended to be embarked on board such ship or vessel, and all 
arms on board or intended to be put on board the same.*' 

(b) ** Provided also, and be it further enacted, That in every 
caae where any such list shall be received in any part of the 
said United Kingdom from any master or other person, having 
the command of any such ship or vessel, the officer or other 
person receiving the same shall, and he is hereby required, with 
aH reasonable despatch, to transmit a copy of such list to the 
lecretary of the' c6urt of ' directors of the sfdd United Com- 
pany." 

F 2 
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1824. 



RlCHARDBON 

V. 

Mklli89. 



the company, the book would clearly be evi- 
dence ; but it could not be received against a third 
party, who knew nothing of its contents, and bad 
no opportunity of checking it 

Lord GiFFORD. This section (16) of the act 
is framed with the express purpose of enabling 
the company to have a correct list of the passen- 
gers who may sail from this country. The book 
produced, is a document framed under that act of 
parliament ; I think, therefore, that it is admissi- 
ble. I do not call upon the other side to argue 
the question, being clearly of opinion that the evi- 
dence should be received. 

Verdict for the plaintiff, 7^00/. damages, (a) 

Vaughan and Bosanquet Serjs. and Campbell for 
the plaintiff. 

Pell and Lcmes Seijs. and Wilde for the de- 
fendant 



(a) Vide Johnson v. Ward, 6 Esp. N.P.C., 47. Phillips on 
Evidence, S95. 6th edition! 

A rule nisi for a i^ew trial in this case has been granted on 
other grounds, and is now pending. 



GIBSON V. MINET and others. 

Money had and received. 
^ , ^. The plaintiff kept an account with the defend- 

banken, di- * * 

directinff them 

* to hold over flrom his private account 400l. to the disposal of B." The bankers accept 

the order. Held that such order was revocable, and might be countermanded before 

payment made to B., or appropriation to his credit. 



GuiLDHALI^ 

Jlfardl3,18S4. 

A ffives B. an 
order on his 
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ants, who were bankers in London j an4 on the 1824. 
8th of July^ 1822, there being at that time a Gibbon 
balance of 5421. in his favour, delivered to /. Min- ^ <»• 
tem^ a partner in the house of /. Mintem and Co., 
a letter directed to the defendants, of which the 
following is a copy : 

«• Gentlemen, 

" I request you to hold over 4001. from my 
private account, to the disposal of /. Mintem 
and Co. 

" Wm. Gibson:* 

Upon this letter being delivered to the defend- 
ants, about the 13th of July^ by J. Mintem^ one 
of the defendants wrote in pencil, on the debit 
side of the plaintiff's account, 

" N. B. By Mr. Gibson's letter of the 8th of 
Juhfy 1822, 4001. is to be held at the disposal of 
Messrs. /. Mintem and Co." 

On the 14th of September ^ 1822, the defendants 
sent the plaintiff his account, giving him credit for 
5421. ; at the same time acknowledging the receipt 
of the order in favour of Mintem and Co., but 
without debiting the plaintiff for the amount. The 
plaintiff having ascertained that the money was 
not paid out, wrote to the defendants counter- 
manding .the order, and stated that it had been 
given for a particular purpose, which had been 
satisfied. The defendants thereupon wrote to 
Mintem and Co., requesting their direction, who 
ordered them to place the 4001. to their credit, at 

F 3 
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18M. ^ the same time saying that " they should before 
that time have directed the above sum to be 
placed to their credit, but that they were willing 
the plaintiff should reap the benefit of the interest.'' 
The defendants then made the following entry in 
their books. 

" fVm. Gibson D'* to /. Mintem and Co. 
" For transferred, jper order, in an old letter of 
the former, dated 8th of July last, now first de- 
sired to be acted upon by the latter. ^400." 

and in their ledger debited the plaintifi* to that 
amount The defendants then informed the plain* 
tiflT that they had transferred the money to Mintem 
and Co. These facts were proved by admissions. 
On the part of the defendants one witness stated, 
that upon J. Mintem* s delivering the order to 
Stride^ one of the defendants, he was asked whe- 
ther he would have the money then, to which he 
answered, ** No ; that he wished it to be held at 
their disposal," and Stride assented. 

- tj^rd GiFFORD left it to the jury to say, whether 
it was meant by the parties that the order should 
be conditional or absolute. If it was an absolute 
order, and accepted as such by the defendants, the 
plaintifi* had no right to revoke it. If, on the 
other hand, it was executory, and they thought 
that it had not been acted on, the plaintiff had 
a r^ht to revoke, and his countermand was in 
time. 

Verdict for the plaintiff. 
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Vaughan Ser}. and Campbell for the plaintiff. 
Pell Seij. and F. Pollock for the defendant 
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In the following term Pell Serjeant moved for a 
rule to show cause why the verdict should not be 
set aside and a new trial granted, and cited Liord 
EUenbor oughts judgment in Williams v. Everett ^ 
14 East, 597. 

The Court refused the rule, and, on giving 
judgment. 

Best Ld. C. J. said, I perfectly accede to the 
case cited, but I see no pretence for disturbing 
this verdict. If the money had been actually 
transferred to the account and credit of Mintem 
and Co., the order would not have been revocable^ 
But here there is no appropriation whatever. It 
was left at the disposal of Mintem and Co., and it 
has not been so disposed of. They have not dealt 
with the money until after the revocation. If any. 
part of the money had been advanced, up to that 
advance the plaintiff would have been answerable^ 
but no further. The account given by the witness 
is inconsistent with the letters. 



An order on a wharfinger '< to weigh and deliver goods'* has 
been held to be revocable. Vide supra j p. 11. n., and cases 
there cited. In the case of Li/te v. Pent/y Dyer, 49. a., it was 
held, that if a man bail money to another, to the use of a third, 
and to be delivered on the day of marriage y he may countermand 
it at any time before delivery over. And a case is there cited, 

F 4 



1824. 
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1824. in which it was ruled, that if A^ being in debt to B^ giret C. 
money to pay it, he might countermand the payment any time 
before actual pajrment. See also Taylor v. Lendey^ 9 East. 49* 




jSS"m4. ARBOUIN and another, Assignees of PEYTON 

a Bankrupt v. WILLIAMS and others. 

A trader hav- Trover for diveis quantities of rum, brandy, and 

inggoodsWing pimento. 

m wharf, de- r _^ '"^ •_ _ _ _ , „. , 

ponts blank The deiendants were bankers at Chester^ and 

tfth acredi!* ^^^^ ^ ^^^ ^^''^^^ ^^ accommodating Peyton^ with 
tor to cover advances during liis trading as a general merchant 
made, and be- in LoTidon. The mode in which they were secured 
ent!^*Th^^^ was this : Peyton^ when in want of a loan, depo- 
creditor, upon sited with Esdaile and Co., the defendants* agents 
insolvency, in London, a sealed packet marked with a parti- 
bf * kFw^Si cular letter, containing delivery orders on the dock 
his own name, companies and wharfingers, in whose custody he at 
^sionoft'he" the time had goods lying. These orders were 
§^^f ** ^\ signed by Pet/ton^ directing the persons to whom 
trader com- they wcrc addressed, to transfer or deliver to [^blankli 
bink^upt^J.''^ pr bearer tlie goods specified in them ; but varied 
In a trover by in form fKCordiug to the nature of the goods to be 
against the delivered, aiid the companies or wharfingers to 
hetd^that the whom they were directed. The deposit of these 
•goods so taken packets was, from time to time, made through the 
So^o^wkh- intervention of Whiter a broker, Peyton* s connec. 

in the 21 J. 1. 

c. 19. 8. 1 1. Held also, that goods Ijing in the bankrupt's name on any part of the day 

of the bankruptcy were within the statute. 

Held also, that goods of the bankrupt l^ng in wharf in the names of his aeents, and 
for which he bad given delivery orders m his own name, were no^ within the statute, 
Miere being no reputed ownershio. 
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tion with the transactions being all along concealed I824w 
from the knowledge of Esdaile and Co. Having awodik 
made the deposit, Peyton acquainted the defend- «»• 

ants, and sent them his promissory note for the 
amount required, and received a letter of credit in 
favour of Wlute^ on Esdaile and Co., and through 
his agency procured the money. These packets 
were never examined or opened by Esdaile and Co., 
but were held by them as securities to cover the 
advances made for the defendants to White. Upon 
FeytovCs requiring any of the orders deposited, 
with a view to get the goods from the wharfs for 
the purposes of his trade, other sealed and marked 
packets, containing fresh orders, were substituted, 
Esdaile and Co. having authority from the defend- 
ants to make the exchange. 

Upon the 28 th of June^ 1822, FeytovCs afiairs hav- 
ing become desperate, he resolved to stop payment ; 
this resolution was communicated to his creditors, 
and his insolvency was generally known from that 
day, and on the 4th of Jvly following he committed 
an act of bankruptcy. On, or soon after the 28th of 
Jiune, Peyton informed Esdaile and Co. of the con- 
tents of the packets in their hands, and of the 
purpose for which they were deposited. Esdaile 
and Co. without communicating with th^ defend- 
ants, for which there was not sufficient time, broke 
open the packets and filled up the blanks in the 
orders wi^ the defendants' names, and had them 
delivered at the different docks and wharfs, and 
took possession of the goods. 

The greater part of the goods stood at the docks 
and wharfs in the name of PeytoUy but some of them 
were in the names of his agents. It was doubtful on 
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iMi. ^ the evidence whether smne part of those in Peyton* s 
name had not been delivered or transferred to the 
defendants, on or after the 4tb. Those standing in 
the names of his agents were delivered afterwards, 
the wharfmgers refusing to deUver them to any 
orders but those of the persons in whose names 
they stood, and who gave delivery orders in favour 
of the defendants, at PeytotCs request, after the 
4th of JtUjf. No dishonesty or fraud was imputed 
to Peyton in the whole of these transactions, unless 
the giving notice to Esdaile and Co. upon his in- 
solvency were so considered in law, as tending to 
defeat the pohcy of the bankruptcy statutes. 

The action was brought to recover the value of the 
goods so taken possession of by Esdaile and Co* for 
the defendants, the value being nearly 20,0001. to 
which amount Peyton was in defendants' debt, and 
the question was, whether all or any part of these 
goods were in the ** possession, order, disposition, 
and reputed ownership of the bankrupt^' within the 
meaning of the statute 21 X 1. c. 19. s. 11. 

Lord GiFFORD in summing up, told the jury, that 
as to those goods standing in PeytofCs name, which 
were actually transferred to the defendants' names 
in the dock and wharf books on the 3rd, he was of 
opinion ; if there was no fraud, for which there 
seemed to be no pretence, that the bankrupt could 
not be said to have the order and disposition within 
the statute, and that as to them, the verdict must 
be for the defendants. Sndly. As to those trans- 
ferred on the 4th, if there were any, he was clearly 
of opinion ; that if there were any at all standing 
in the bankrupt's name on that day they would fall 

• 8 
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within the statute, though it was not shown whether ^ ^^^ 
they were transferred before or afler the act of 
bankruptcy. Srdly. As to those that stood in the 
names of agents for the bankrupt, and had never 
been in his, he left it to the jury to say whether 
they could be said to be in the reputed ownership ^ 
of the bankrupt ; it was quite clear that they were 
in his order and disposition, because he had actually 
transferred them afterwards^ but whether he had 
any reputation from them, his name not being 
mentioned in the books, was for them to say. 

Verdict for the defendants. 

Vaughan and Toddy Seijs., and Claridge for the 
plaintiffi* 

Basanguet Seij., Tancred^ Campbell^ and F. PoU 
hcky for the defendants. 



ROBERTSON v. MONEY. Gcildhau, 

JlfarcA4,1884. 

Tms was an action on a Policy of Insurance on in in action 
the freight of the ship Neptune^ ** at and from bunnce^ 
the termination of her outward voyage, at New fiSS^^ie Mrt"^ 
Slquth Wales J and Van Dieman's Land^ to her port or pom of 
or ports of discharge and loading in India and the and im^g 
East India Islands^ during her stay and loading Jhcja^^ 
there, and from thence to her port or ports of dis- itiands;* eri- 
charge in Europe J' ^^ "^ 

The loss clakned was upon the freight of a ^* ^^ ^^ 

* ^ rthut u conn- 

dered in nier- 
cutile contracts as an Eatl India Island^ although treated by geographers as an African 
Island. 



9f 

Monet, 
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1^34. cargo loaded at the Mauritius ; and in order to 
RoBBETioN show that the Mauritius was an East India Island^ 
within the meaning of the policy, it was proposed 
on the part of the Plaintiff to give in evidence the 
opinion of merchants and others, as to the Mau* 
ritius being generally so considered in mercantile 
contracts, and in insurances. The case of Uhde v. 
Walters f 3 Camp. 16. was relied on. 

This was objected to, on the ground that it ought 
not to be permitted, to give evidence of a usage by 
any class of men, to employ a term in a sense differ- 
ent from its ordinary and proper acceptation. India 
and the East India Islands^ it was contended, are 
terms of known and settled import, and although it 
might be admissible to show that the Mauritius was 
in India, or was an East India Island, it does not 
follow that the evidence is admissible to show that 
these terms are used by merchants in a sense dif- 
ferent from that in which they are usually under- 
stood. 

Lord GiFFORD said, that upon the authority of 
the case cited, he thought the evidence admissible. 

Several eminent East India merchants, and 
others conversant with underwriting, were then 
called, who stated that the Mauritius was consi- 
dered amongst merchants an East India Island, 
and that losses were usually paid on that principle. 

On the part of the defendant, it was proved to 
be, geographically, an African Island, and so re- 
puted amongst geographers, and amongst the in- 
habitants of the Island, and that it was totally 
unconnected with the East India Company's 
Government. 
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Lord GiFFORD left it to the jury, upon the whole 1824. 
evidence, to say whether the Mauritius was an Roi»T80M 
East India Island within the meaning of the ^^' 
policy. 

Verdict for the plaintiff. 

Pell Seij., Campbell^ and Wilder for the plaintiff. 
Vaughan and Taddy Seijs., and MauU for the 
defendant 



Vide Robertson v. Clarke^ 1 Bing. 445. 



LENT ASSIZES, 5 Geo. IV. 



WESTERN CIRCUIT. — LAUNCESTON. 

Coram Bosanquet, Serjeant. 



EDMONDS Administrator, &c. v. ROWE. Marcki9. 

18S4. 

In this case a witness was called, who, on the A witnets who 
book being put into his hand to be sworn, refused fng^in^hl^' 
to swear on the New Testament He stated him- ^^ Testap 

^i«. -I 1 /•! • ™®"* although 

self to be a Chnstian, and a member 01 the society he professes 
of methodists, and that he beUeved both the Old and 2y K^' 
New Testament to be the word of God ; but as the lowed ^^"^J.^^ 
New Testament prohibited swearing,and the Old Testament, if 
countenanced it, he wished to be sworn on the Old, Jh^^ode" 
or on any part of it not apocryphal, and such oath bmding on his 

1111 ' -i \ * ^^ !_• • conscience. 

be should consider bmding on his conscience. 
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^ ^^^' ^ PeU, Serjeant, objected to his swearing otherwise 
Edmomos than (m the New Testament, the truth of which 
Rowi. ^^ professed to believe. 

Bosanquet Seij. said, that as the witness had 
scruples in swearing in that form, he ought to be 
aUowed to use that mode which he considered 
binding on his conscience. 

He was accordingly sworn on the Old Tes* 
tament. 

Adam and Carter for the plaintiff 
Pett Seij. and TVilde for the defendant. 



BRISTOL GAOL DELIVERY. 



Coram Lord Gifford, Recorder. 



Apruso, 1824. REX V. GEORGE H ALTON. 

A pritoner The prisoner was indicted on 43 G. 3. c. 58. for 
^LnS** maliciously cutting the prosecutor with a knife. 
^J1a»^ii^ When called upon to plead on his arraignment, 
when the in- he said that he was quite deaf) but that he could 
JJ^dSw^ read print or large writing. An officer was then 
hiD^ apparent, directed to read over the indictment close to him 
hear; ^e with a loud voice, but the prisoner did not appear 
a^ytobe^ to hear; and on his not answering, a jury was 
empjui^ to sworn to try whether he stood mute by the act of 
^ttood mute OoA^ or out of malicc. (a) 

^^ act of ■ 

God» or out of 

malice. (e) Vide t(ie form of the o«tb^ C. C. Comp., p. 6i2., 9th edit. 
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The gaoler was then examined, who said, that , ^^J^ ^ 
the prisoner had always appeared quite deaf during Ru. 
the several months that he had been in his custody, oioioi Hal- 
and that his fellow-prisoners conversed with him »w- 
by signs. 

Lord GiFFORD Recorder, in charging the jury, 
said, that he had adopted this mode of proceeding 
after great deliberation upon the authority of two 
cases, (ReT v. Jones and Rea: v. Steekt) (a) which 
occurred many years ago at the Old Bailey j and 
which, in his opinion, governed the present case in 
principle, ^though they differed from it in several 
respects. 

The jury found that the prisoner was mute by 
the act of God, and they were then sworn to try 
him upon the indictment. 

The evidence of each witness was taken down 
in a large hand, and shown to the prisoner before 
the witness retired. The prisoner read it, and 
asked some questions about words in the vrriting 
which he could not make out ; but did not cross- 
examine the witnesses. 
^ The jury acquitted him. 



(a) Leacb, 45L Idem^ 452. 0.6. 
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AT NISI PRIUS, 

IN C. P. 

AT THE SITTINGfl IN AND AFTER 

EASTER TERM, 
5 Geo. IV. 1824. 



FIRST SITTINGS IN TERM AT GUILDHALL. 



jg^'^^ SMITH V. MAXWELL. 

A marriage in AcTiON on a bill of exchaiiffe, the defence was 

Ireland per- *^ 

formed by a ' COVeiture. 

^c?ibureh°of ^^ ^^ proved that the defendant was married at 
En^d in a her father's house in Ireland, in the year 1799> in 
held 4iid, the presence of the friends of both families. The 
^ra^ was 'CercHioiiy ^as performed by a clergyman of the 
giiren that any church of England, who was then, and had been 
been granted ^^r a long time previous, curate of the parish, 
to the parties, fhe parish church was at that time standing, but 

persons of respectability were usually married at 
their own houses. The parties lived together for 
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several years following as man and wife. On its 1B34. 
being objected that this marriage was not valid smith 
without the production of a special licence. 



Best C. J. said^ I know of no law which says 
that celebration in a church is essential to the 
validity of a marriage performed in Ireland. The 
English marriage act does not apply, and I am aware 
of no Irish law which takes marriages performed 
in that country out of the rules which prevailed in 
this before the passing of that act \ and which, as it 
is said in the case of Dabympk v. Dalnfmple(ja\ are 
common to the greater part of Europe. That case 
has placed it beyond a doubt that a marriage so ce- 
lebrated, as this has been, would have been held 
valid in this country, before the existence of that 
statute : and when I find that this marriage was 
performed by • a gentleman who had officiated 
as curate of the parish for eighteen years, I 
must presume it to have been correctly performed 
according to the laws of that country, and I shall not 
put the defendant to the production of a licence, 
or to any further proof. It is true, that in a case 
for bigamy tried before Mr. Justice Bayley^ on the 
northern circuit, an acquittal was directed because 
the fifst marriage, which took place in Ireland^ was 
performed in a private house : but I have reason to 
know that that learned judge altered his opinion 
afierwardst and M*as satisfied of the validity of the 
first marriage. The plaintiff must be called. 

Nonsuit. 



V, 

Maxwsll. 



(a) 2 Haggard^ 54'. 
VOL. 1. O 



82 



1824. 
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VaUghan and Taddy Serjeants and Rcme for the 
plaiotifil 

FelU Serjeant, for the defendant 



We have been favoured, by a gentleman of the bar, with the 
f<riiowing note of the case to which hb Lordship alluded* 

CharlaUe ReUly was tried at the Lancaster Summer Assizes^ 
1823^ for bigamy. Her first marriage was solemnized in Ire- 
landt under a license from the Archbishop of Dublin^ authoriz- 
ing the clergyman, to whom it was directed, to marry the 
parties, at the usual canonical- time and place. The ceremony 
was performed by the curate of the clergyman, to whom the 
licence was directed, in a private house, and after the canonical 
hour. The learned judge, who presided, after consulting with 
Mr. Justice Hclroydy thought that the noncompliance with the 
licence, in respect of the place in which the ceremony was 
performed, rendered the marriage void* and directed an ac- 
quittal. 

See this case stated in Bum's Ecclesiastical Law, 8th edi- 
tion, p. 490. (note 7.) 

See the case of Latour v. Teesdale^ 8 Taunt. 8S0. where 
a marriage between two British Plrotestant subjects, solenm- 
ized by a Roman Catholic priest at Madras^ according to 
the rites of the catholic church, but without the licence 
of the governor, which it had uniformly been the custom 
to obtain, followed .by cohabitation, was held valid. In 
1 Roll. Abr. tit. Baron and Femey 541. pi. 21. it is laid down, 
that ** If a man and woman be married by a priest in a place 
which is not a church or chapel, and without any form of the 
celebration of mass still it is a good marriage, and they are 
man and wife." See Bum*s Ecclesiastical Law, vol. 2. p. 4tt. 
It would seem, that in Eng^ndy before the stat. 96 0. 2. c S5. 
an irregular celebration of marriage by a priest was mere matter 
of ecclesiastical discipline ; but in courts of law irregular mar- 
riages were perfectly valid. 
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182+. 



FOURTH SITTING IN EASTER TERM. 



EVANS V. SWEET. Guildhall, 

May Q9,\H24. 

t 

Tr^pass. Assault, battery^ and false imprison- in an action 
ment, stated to have been committed in concert notk^^aving 
and contrivance with Timothy Young. Not guilty, ^ j^^'^J ^ 
and a justification that Timothy Young was bail to produce a 
for the plaintiff in a certain action, and that Young ShS^' 
and the defendant in his aid took the plaintiff and ^ deUvcred 

J , . . i" , 1 . 1 « to A.B., under 

imprisoned him, m order to his surrender as by whom defend- 
Replication, that the bail bond was taken frau- ^^ose direc- 

1 , ti 1 ( ^1 tions he acted; 

dulendy, and issue thereon. held that the 

The defendant was keeper of a lock-up house, ^^^^^^ 
to which Youngf who had taken the plaintiff in give second- 
in order to his surrender, brought him ; and ^^^^ ®"^* 
Young and the defendant kept him there impri- ^®"*'- 
soned. The defendant acted under the directions 
of Young, and refused to take any step in the 
transaction without his orders. 

It was proved that a written paper had been 
delivered to Young, in the defendant's house, by 
the plaintiff's attorney, whilst the plaintiff was in 
the defendant's custody, and whilst a negociatioil 
for his release was going on, but it was not traced 
further. 

A notice to produce had been served on the 
defendant, and upon refusal by the defendant's 
counsel to produce, 

G 2 



con- 
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1834. ^ Cross Serjeant proposed to give in evidence a 
copy of the paper, which was objected to. 

Best C. J. I think you have not done enough 
to justify giving secondary evidence of this paper. 
If you had left, it with a servant of the defendant^ 
at his dwelling house, it might have done; but 
you merely trace it into the hands of a persMi act- 
ing in an independent character. 

Nonsuit. 

Cr(tss Ser). and J^ssiger for the plaintiff. 

Pell and WUde Seijs. Bnd.fVighinum for the de- 
fendant. 



See BaUneff v. Ritchky 1 Starkie, 358. 



SITTINGS AFTER TERM AT WESTMINSTER. 



wicTHiNSTEm, SPOONER t;. GARDINER. 

Jufie 1, 1824. 

Where the AcTiON by indorsee against drawer of a bill of 

SuTe^^ exchange. 

change had no No noticc of the dishouour of the bill by the ac- 

bm^of ^ c^tcu: had been given to the defendant, 

acceptor from . The acceptor, Lord Oxford^ had been intro- 

drawing the duced to the defendant for the purpose of borrow- 

^^^ ^S money, and had received his acceptances to a 

hot die ac- 

eiptor had recaired from the drawer, prior to this bill on which die action was brought, 
ieentaaeei e£ die draiwer, upon which he had raised mon^» some of which aceeptancet 
had eeen ratumad dishonoiued, and others were ootstanmog: Hdd, that die drawer 
wat endtled ^ aodoe t>f diriioiiour e£ the bill. 



% 



GABOIKtB. 
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large Amount. Some of these Lord Orfbrd had 1624. . 
negodated, and had been obliged to take up on spooneb^ 
their becoming due. At the time the bill in question ^ »• 
was accepted, two of the defendant's acceptances, 
to a much larger amount than the bill in question, 
which Lord Oxfinrd had negociated and raised 
money upon, were outstanding, but no money 
passed in consideration of his acceptance <^. the 
bill in question. 

It was insisted by (he connsei for the plaihtifl^ 
that the acceptances having been given for the 
accommodation* of tiie drawer, no notice of the 
dishonour was^ necessaryv 

Best C. J; I am strongly of qpihion, that this 
is not a case in which the plaintiff is relieved from 
the necessity of proving a notice of the dishonour. 
The principle npon which notice is dispensed with 
is, that a fraud has been committed in drawing 
on a person with- whom the drawer had no effects ; 
and on whom he had no right to draw. That is 
not so here. The defendant was at the time liable 
on acceptances given to Lord O^;/^^/,' and on which 
the latter had raised money, and he had a right to 
draw on him to a greater extent than this bill. I 
have looked into the case of Clegg v. Cattim (a), 
and the jirinciple is so stated in that case. I have 
a clear opinion on this subject, but I will allow the 
cause to proceed, and give the defendant leave to 
move to enter a nonsuit. 



* |b) SB.:& p. 259it nod see t^e easeft oa Hw^ ftut^je^t in fhyl^ 
on BilU, 5lh Edit; 23i. ,.,...., 
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182i. 



Spoonkr 

V, 

Gardineb. 

When notice 
ofintentiodto 
dispute the 
consideration 
ofabillornote 
hasibeengiveiiy 
and the plain- 
tiff's witnesses 
have been ^ 
cross-examin- 
ed to that 
pointy the 
plaintiff must 

give luch cia- 
enceas,he 
hastooflerin 
proof of the 
consideration 
in the first in- 
stance, and 
vrill not be al- 
lowed to do 
so in reply. 



In tills case notice had been given by die 
defendant, that the consideration of the bill would 
be disputed. Evidence was given by the defen- 
ants to show that the plaintiff was not a bond^fide 
holder of the bill^ and upon the plaintiff's counsel 
proceeding to call witnesses in support of the 
plaintiff's title. 

Best C. J. said, I wish it to be understood, as 
the rule I shall always act upon in future, that 
where notice has been given of intention to dispute 
the consideration of a bill or note^ and the plaintiff's 
counsel is apprised by the cross-examination that 
the consideration is disputed, he must give his 
evidence in support of the bill in the first instsmce. 
It is by far the most convenient mode, that when 
the consideration is to be gone intoi it should be 
done at first; and I will not afler this allow such 
evidence to be giv^ in reply. 

Verdict for the defendant (a). 

Lowes Seijt, for the plaintiff. 

Vaughan Segt,. and DawUng^ for the defeudaoL 



(a) In Ddauney v. Mitchell^ 1 Starkie, 489. Lord EOenbe- 
rough ruledy that after notice had been given that want of con- 
sideration would be insisted on as a ground of defence, it was 
not competent to the plaintiff to give eridence of the consi- 
deration in reply to the defendant's case. But the rule acted 
upon by the present Lord Chief Justice of the King's Bench, 
is said to be, that unless suspicion is raised on the plainttflTs 
casCi he may be permitted to give such evidence in reply, even 
after notice. See Phillips on Evidence, 6th Edit. Vol. ii. p, 17* 
€Af^y on Bills, 6th Edit. p. 40L 
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1824. 



ADJOURNED SITTINGS AT WESTMINSTER. 



DOE ex d. SCALES v. BRAGG. westmikske, 

JlMtf 4,1824. - 

This was an ejectment A witnesfl on 

On the part of th? plaintiff a witness was called, l^tS^Ii^uhe 
who, on his examination on the voir dire, stated, ^^^^Pl^ 
that the lessor of the plaintiff had, about twenty-four ^rmeriy as- 
years ago, assigned the premises to him, for the ^'^^JSiJJ^^D 
purpose of protecting him against being pressed question for a 
as a sailor ; that he had kept the deed for seve- ^^SSC^^^ 
ral years, as long as it was wanted for the pro- ^^^^ 
tection, and then gave it back to the lessor of the lessor of tbe 
plaintiff;^ and that he had never seen the deed ^^^S^hLi- 
smce; that he did not believe that he had now anjr^)tsettKMi 
any beneficial interest in the premises, or that he ^: Held thai 
had ever had. ^! ?^^°?* 



It was objected and argued by the counsel for tent by 
defendant, that the witness had a direct interest in ® "^^^•^^ 
supporting the plaintiff's action, because if the 
plaintiff were in possession of the premises, the 
witness would have a perfect title against the 
plaintiff who would be estopped from denying the 
right conveyed by his own deed ; and this right 
had never been reconveyed to the plaintiff. 

Best C. J. I think this witness has such an 
interest as renders him incompetent, and that for 
the reason given* The recovery of the plasAtiff in. 

G 4 
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Doe ex, d. 

ScALSt* 

Baaa«« 



this action would perfect that titles which he has 
conveyed to the witness, and which, in an eject- 
ment brought against him, this plaintiff would be 
estopped from denying. The witness is mistaken 
in imagining he has no interest He has an interest^ 
though he believes otherwise, and that renders 
him incompetent 

The cause was referred. 

Pell Serjt and Erskine for the plaintifil 
Vaughan and Wylde Seijts. for the defendant. 



WntXlNSTEB, 

JMirll, 18S4. 

Afinewis 
levied of 
twehre memi- • 
•get in Cbd- 
tes. It wtt 
proved diat 
the eognifor 
had more than 
twdrenMssu- 
acesniGhel- 
•ea. Held 
that parol evi- 
dence was ad- 
missible to 
show which 
messuages the 
cognizor in- 
tended to pass 
by the fine. 



DOE e^ rf. BULKELEY i;. WILFORD. 

This was an ejectment brought by the heir-at-law, 
to ^recover certain premises in Chelsea, 

The ancestor, /. Wiffardj had by wiU devised 
all his real estates to the defendant; but subse- 
quently to the date of the will had levied a fine of 
certain property in Chelsea, No uses were de- 
clared of the fine, and the ejectment was brought 
for the property comprehended in it, the will 
being revoked pro tanto. 

The fine was for << twenty acres of arable land, 
twenty acres of pasture, and twelve messuages, in 
Chelsea,'' 

It was proved that at the time of levying the 
fine, «/• Wilford was seised of seventeen messuages 
in Chelsea ; and in order to explain what messuages 
were int^ided to pass by the fine, it was proposed 
to put in evidence an agreement between J. Wilfbrd 
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and the Grovernors of Chelsea Hospital, for the sale i^^*^- 

of certain lands in Chelsea to the Hospital, in which dok ex d. 

it was stipulated that Wilford should levy a fine of Bui«lby 

a part of the lands called the Ranelagh estate, the Wiu^om>. 
title to that estate being doubtful. This was ob- 
jected to. 

Best C. J. I think that in this case parol evi- 
dence is clearly admissible, in order to explain what 
messuages it was intended should be conveyed 
by tiie fine ; and upon this principle^ that a latent 
ambiguity in the fine has been shown to exist by 
extrinsic evidence. If the ambiguity had been 
apparent on the face of the fine, such evidence 
would not have been receivable; but it having 
been proved that there were at the time the fine 
was levied seventeen messuages, any of which 
might have passed under ity and it being impossible 
to ascertain which twelve were meant but by 
similar evidence, I think this agreement must be 
received for that purpose, on the same principle 
that a verbal declaration is always admissible to 
explain a latent ambiguity. There is an authority 
in which it is said, that in an ambiguity of this 
description, the cognizee may choose which estate 
he will take ; but to that doctrine I cannot sub- 
scribe. 

It was afterwards shown that there were twelve 
messuages on the Ranelagh estate, and the plaintiff 
had a verdict for the whole of that estate, and no 
more, (a) 



(a) Where a fine and recovery h of so many acres is D^ the 
ptrties mterested shall hav^ Iheir election in what pvt of the 



t 
f 



90 



CASES AT NISI PRIUS, C. P. 



1824. 



Doe' ex d. 

ButKILBY 
V. 



Onshw and Pell Serjte^ and Re^tder fm* the 
plaintLC 

Basanguet and Toddy Seijts. far the defendant 



estate it shall operate. MS. Rep. said to be Lord Uarctmrf^* 
13Vin.Abr.275. 

But see Edward Mham'& case^ 8 Co. 90., where it is said, 
that ** ^a man levies a fine of the numor of SaHirCf or of the 
manor of Dbikhgy and in truth there is the manor of Nofik 
Souref Bad Simih Souref or Oreai DMeb^, and Zlttb DtriM^ 
in this case issue may be taken dehors which maoor ihe 
cognizor intended to pass, for that is mutter of fact not i^jh 
parent in the fine, whereof the judge cannot take cognizance ; 
but It stands well with the fine, and shall be tried by the jury.*" 

The same pilaeiple it racognked hi the Lord Ch^nej/'n case, 
^Cow68.b. SeeVin.Abr.9H. 

If I haye two manors of Z)^ and I levy afine of the manor of 
D., circumstances may be given in evidence to prove what 
manor I intended, as appears in 12 H. 7* per Montague Ch. J.^ 
Ft. Com. M^ bk the case ofParitidge v. Strange. 
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Guildhall, 
June 16, 1824. 



HARRINGTON v. FRY. 



A witnew who This was an actioo for goods supplied for the use 
Kd^fenJS^ of the ship Etizabeth. 

^^ d^^^^th" ^* ^^ proposed to give in evidence certain let- 
a person of the ters as of the hand- Writing of the defendant The 

defendant's 

name, livimr at 

Plymouth Dock, where the defendant resided, and where, according to other evidence, 

there was no.offlier perara of that nain^ staled that the hamMrriling of certain letters 

was that of th&person wfh mhoA he had corremaded. Ilald that thb mdenoe was 

Hiffident to admit the letters to be read against the defendant. 

17 
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witness who proved the hand-writing* stated that he 182'>. 
bad never seen the defendant, but had corresponded UAhuisotoM 
with a Samuel Fry oi Plymouth Dock ; that he had »• 
so addressed his letters, and had received answers 
from him ; that it was from these letters that he 
derived his knowledge of the hand-writing. Another 
witness stated that the defendant, Samuel Fry^ 
ahip owner, lived at Pfymouth Dock^ and that there 
was no other person of that name living at Ply- 
mofith Dock within his knowledge. 

It was objected by the counsel for the defendant, 
that there being no proof of the defendant having 
recognised the letters from whidi the witness drew 
his knowledge of the defendant's handriicriting,. the 
letters could not be read, inasmuch as there might 
be another person than the defendant of that name 
living fit Phfmouth Dock; and that notice should 
have been given to the defendant to produce the 
letters directed to Samuel Fry of which the witness 
q^k^ before it could be assumed that the answers 
were his hand^writing. 

Best C. J. I am of opinion that enough has 
been shown to make these letters admissible before 
the jury as of the hand-writing of the defendant 
The knowledge which the witness has of the de- 
fendant's hand-writing, is drawn from a corre- 
spondence with a person of the defendant's name 
at Plymouth Dock ; and it is shown by a person 
having competent knowledge on the subject, that 
there is no other person of that name living there. 
This is, at least, evidence for the jury to consider 
whether the letters alluded to by tfie witness were 
not written by the defendant* What was the sub-^ 
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Fby. 



1824. ject of that correspondence is perfectly immaterial, 
Hajhhinoton *"^ "^ noticc to produce is necessary, the letters 
bfeing used by the witness to form his opinion 
of Samuel Fry^s hand-writing, and for no other 
purpose. 

Vaughan Seg. and E. Lowes for the plaintiff. 

PeU and Wylde Seijts., and Bayley for the de- 
fendant. 



Nonsuit, with leave given to the plaintiff to 
move to enter a verdict for a certain sum. 

Upon motion made by Vaughan Serj., in the fol- 
lowing term, to set aside the nonsuit, the Chief 
Justice enquired of PeU Seij., whether in case the 
rule were granted, any objection would be made 
to the reception of the letters; when the learned 
Seijeant said he should certainly waive any further 
objection on that head. 
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LAST SimKGS IN TERM AT WESTMINSTER. 



BAKER, Assignee of the Sheriff of Middlesex t;. winnDttm, 

NEWBEGIN. ^^ "• '•"*• 



This was an action on a bail bond. Vlea. : turn in m action 

M/ Jactum. jl^ coDditlon 

The condition of the bond as stated in the •etoutLrtfae 
record was ** that if the said defendant, WUUam ^ to Mitwer 
Newbegm^ should appear before our said lord the ^^gSjJ^ 
king at Westmimter^ on Friday^ next after fifteen trespan, and 

. aUotoaBlea 

to be exhuiitad 
•gpUDDft Mid defendant for ^OL ypon prowutetJ* The bond, when produced, did not con- 
tain the wordt ** i^nm pnmua :** Tariance held fatd. 
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1824. ^ days of St. Martin^ to answer said plaintiff in a plea 
of trespass, and also to a bill of said plaintiff, to be 
exliibited against said defendant, William NewbegiHy 
for 60/. upon promises^ according to the custom of 
the court of our said lord the king, &c., then the 
said obligation should be void,'' &c. 

Upon the bond being produced, and read in 
evidence, it appeared that the condition was in all 
respects the same as that set out in the record, 
except that it did not contain the words *< upon 
promises.^' 

Abbott IA C. J. was of opinion that this was a 

fatal variance. 

Nonsuit. 

J. Lock/iart for the plaintiff. 

The cause was undefended. 



ADJOURNED SITTINGS AT WESTMINSTER. 



WitTMiNmt, REX V. HAILEY. 

Junes, 18S4. 

Apartvmay Xhis was an indictment for pegury, alleged to 

perkury in ta have been committed by the defendant in certain 

SS^fi^ affidavits, filed in the office of tlie secretary of 

cemin on^ bankrupts, and relating to the service of a petition 

jmS, be i^ upon one Thomas Silvester, a bankrupt 

cmedm the ^ ^ex\i from the office of the secretary of bank^ 

wliidiitis rupts produced one of the affidavits upon which 

pe^u^^g P^ij^ ^^ b^^ asMgned, the jurat of which was 

hdd complete aS foUoWS. — 

St tile tune of 

fweving 
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** Sworn before me this ninth day of Juh/^ 1824. 
eighteen hundred and twenty-three. r^^^ 

** The mark of " James Trower.'' ^^-^^ 

X 

MaryHailty. 

Andrews^ as counsel for the defendant, objected 
to this affidavit being read : — First. Because Uie 
jurat omitted to state where the affidavit was 
sworn: Secondly^ That there was no memoran- 
duQiy that it was made by a person who could not 
write : Thirdly, That it did not state that the con- 
tents had been read over to the deponent before 
she made her mark. 

It was proved by Mr. Tr(ywerj a master in 
Chancery, and by Mr* Smithy a clerk in the 
public office of the court of Chancery, that where 
the person making an affidavit is unable to writer 
the jurat is in the following form : — 

*< Sworn at the public office, Southampton Build- 
ings the SOth day of Jufy^ 1823 ; the witness 
to the mark of the deponent, Mary Hailey, 
being first sworn that he had truly, distinctly, 
and audibly read over the contents of this 
affidavit to the said deponent, and that he saw 
her make her mark thereta 

•• The mark of " Before James Trcfwer.^* 

X 

Mary Hailey. 

•* Witness Thomas Silvester.*' 

These witnesses also stated that no affidavit 
would be received (if known) that did not contain 




9. 
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this form of jurat when the party could not 
write, (a) 

Taunton and Russell submitted, that dthough 
the court of Chancery may not permit an affidaivit 
to be read, if there are not certain statements in the 
jurat, still perjury may be assigned upon it. A 
person is equally guilty of peijury although he may 
have omitted to comply with all the rules and 
orders of the court, wMch are merely directory. 
In many cases of forgery, although the instrument 
forged is not a vaUd or available instrument in law, 
from some defect, such as the omission of a stamp, 
&C., stiU the party may be convicted of forgery. (^) 
In the present case tlie affidavit has been actually 
used before the Chancellor in the matter there 
depending, and is filed with the proper officer, by 
whom it is now produced. 

Littledale J. If the counsel for the prosecution 



(o) ^ The masters in taking affidavits und administering of 
oaths in cases duly presented unto them, are to be circumspect 
and wary, that the same be reverently and knowingly given and 
taken, and are therefore to administer the same themselves to 
the party, and where they discern him rash or ignorant, to give 
him some conscionable admonition of his duty, and be sure he 
understand the matter contained in his affidavit, and read the 
same over, or hear it read in his presence and subscribe his 
name or mark thereunto before the same be certified by the 
master, who is not to receive or certify any affidavit unless the 
same be fiurly and legibly written, without blotting or in* 
terlineation of any word of substance.** Beames Orders in 
Chancery, 209. Vide also Turner % Practice in Chancery, title 
Afidaviit: and 1 NetolatuTs Practice in Chancery, 164. 

{b) Rex ▼. Htnokciwood, Paech. 1783. 1 Leach, 257. 
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are pr^ared to prove that this affidavit was distinct- ^ ^^94*. 
ly read over to the defendant at the time she was 
sworn to the tnith of its contents, and that the oath 
wiui administered to her in the county of Middk* 
ses^ I am of opinion that the affidavit may be read. 
The omission c^ the form directed by this and 
other courts to be inserted in the jurats of affidavits 
may be aa' objection to their being received in the 
omrt whose rules and regulations the party has 
neglected to comply with ; but I am of opinion 
that the peijury is complete at the time the affi- 
davit is sworn, and although it cannot be used in 
the court for which it is prepared, that, neverthe- 
less, perjury may be assigned upon it 

It was then proved on the part of the prosecu-i 
tion diat the affidavit was sworn in the county of 
H^ddlesejp^ but that at the time the defendant was 
sworn bofore the, master in Chancery the cont^its 
were not read over to her. 

Defendant was acquitted. 

Taunton and TF. O. RusseU for the prosecution. 
Andrews and Adol^hus for the defendant 



REX V. SPENCER. westiokbtbe 

Jime 9, 1824. 

• 

This was an indictment for peijuiy alleged to iBanmdict- 
have be^i committed in an answer to a bill filed jl^^in^^ 
sgaantrt the defendant in the coiut of Chancery. -J^chSm* ^ 

Held, that the 
■edtti in the jurat of the pkce where the aniwer purports to be swom, is fuffideut 
fraof that the oath wm admhuatered at the place named. 

VOL. I. H 
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1^- ^ The defendants stature to tfie answer, and 
Idiat of the master in Chancery to the jurat, havmg 
been proved, and it having been aiso proved th«t 
Southampton Buildings^ which the jurat recited aa 
the ]daee where the oath was administeredy was in 
tiie county of MiddleseJUy the prosecutor's counsel 
proposed to read the answer. 

GufTm/ oligected, that there was no evidence 
ind^ndent of the mere recital in the jurat, that 
the answer was swopn to by the defendant at tfie 
place therein named. 

Abbott Ld. G.J. I slnU permit the answer to 
be read.. The recital of the place where the oath 
is administered in the jurats has always been cchk 
sidered, in cases of this kind, as a sufficient proof 
Idiat the oath was administered at the place 
named, (a) 

The indict- The indictment, in setting out the substance and 

i^g^to^^tout ^ct of the bill in equity, to which the defendant 

anV(^a o? ^^^ P^ ^ ^^ answer, and upon which the per- 
the bill, stated jury was assigned, stated an agreement between 
bet^^Xe the prosecutor, and the defendant respecting houses. 
5e?i^anT^^ Upon the original bill being read, it appeared that 
respecting tlie word house was in the singular number. 

houset. Upon 
the biir bdng 

read, the word- Gumev contended that this was a fatal variance, 

AOUl^Wasmthe i • i i n -r-r -m^'ww -^r ^ ^ 

nngolar niun- and citea the case or Hoar v. Mtllf 4 M. & S. 



ber: variance 
held fatal. 



470- 



(a) Sec Rex V. Bensotii 2 Campb. 508. 
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Abbott Ld. C. J. The indictment professes to I8^. 
describe the substance and effect erf the bill ; it 
does Aot, certainly, profess to set out the tenor ; 
hut this I think is a difference in substance and 
coB8ei)U€tfit]^ a latal variance. 

Defendant was ac4|uitted. 

Scarlett and Hutclunson for prosecution. 
Gumey and E. Lccwes for the defendant. 



PAIN and anotW v. WHITTAKER and an- Westminster, 
otiier, Sheriff of Middlesex. ^""^ ^' ^»^^- 

Trover for a pianoforte. Where goods 

• A person of thel name of Evans, on the 2d of hTveTeen^ 
Febrwury, 1824, hired of the plaintiffs, who were X"ifSxe- 
ioBtnimeot makers, the pianoforte, for which this cution by the 
action was brought, at a guinea and a half per tha"uie owllv 
laonth. On the 13th of February the piano was cannot main- 

tAin trover 

seized by the defendants as sheriff of Middlesex^ against the 
under a writ €iji.fa., at the suit of one Pike. On ^^^^^^ [jf^"^' 
the 26th the plaintifis demanded the piano of the ^ig^t of pos- 

, . >« 1 xT. • • J 1 • session as well 

sheriff, who was then m possession, and gave him as the right of 
notice not to sell, as being their property. On P^^P?»^y»' 
Ae ^th the defendants sold the piano. the sale. 

Talfburdf for the defendants, contended, that 
this action could not be sustained; that, at the 
time of the sale, the plaintiffs had neither the pos- 
session or right of possession ; the month for which 
the piano had been hired not having expired, and 

H 2 
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182*^ cited Gordon v. Harper, 7 T. R. 9. as an audio- 
rity directly in point 

Scarlett and Comyn relied on the cases of Wood- 
erman v. Baldock, 8 Taunt 676. and LoMchman v. 
Machin, 2 Stark. 311., and stated, that the case of 
Gordon v. Harper had been over-ruled at Nisi 




Abbott Ld. C. J. I am not aware that the case 
of Gordon v. Harper has been over-ruled ; it is 
dted in the last edition of Sehoyn^s Nisi Prius^ 
without any notice that it has been over-ruled. I 
think myself bound by that case ; the principle on 
which it proceeds is, that the plaintiff has nei- 
ther the possession or right of possession of the 
goods at the time. they are taken, and therefore 
the allegation, that ** he was lawfully possessed,'* 
is not supported by the evidence. That is so here^ * 
and therefore I am of opinion that the plaintiff 
cannot sustain this action. 

Nonsuit (a) 

» . 

Scarlett and Comjfn for the plaintifR. 
Tn^fimrd for the defendant 



(a) ride Parry y. Frame, 2 B. & P. 451^ and Smith v. Plo- 
mer, 15 East, G07. 
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REX V. POWELL. WEmnNSTn, 

June 10, 1894. 

Indictkemt for penury, in an answer to a bill in in an in^ct* 

/-,! * V if mentforpcr- 

Cnancery. jdiyinaoan- 

The indictment described the bill as exhibited J^^^**^ 
against three persons only, viz. A.^ jB., and C. ; the the bin was « 
bill, upon beiog produced, appeared to be against edited'' 
four, viz. A.9 jB., G, and D. ^e^^ ^ 

^ penmu only, 

A, B.,andC. 

ITie Attorney General submitted that this was a JSg^^" 
&tal vari^ance, and that it could not be considered <iuoed, was 
as the same bilL 2Xc?aid 

D.: Held that 
this was no 

The counsel for the prosecution relied on Res Tariance. 
V. Benson^ 2 Campb. 508. 

« 

Abbott Ld. C. J. I think this is not a vaUd 
objection, and that tiie bill produced must be con- 
sidered as the same described in the indictment. 
If the indictment had professed to set forth the 
title of the bill, such a variance as this would have 
been fatal ; but the bill is substantially described, 
and that is sufficient. 

Guatjr.(a) 

Scarlettf Gurnet/^ and Broderick for the prose- 
cution. 

The Attorney General and Tindal for the de- 
fendant. 



(a) See also the cases of Rex v. Ropery 
MounMephen v. Brooke, 1 B. & A. 224. 



jkoa cAsm AT mai psius, k.& 
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Ouiwauu. COSIO and others tf. DB BERN ALBS, 

fyne IS, m4. 

SemUe, Om inflvvM/r, mmtej had and recerfeA. 

Jh^*SS5» ' ^I^ •ction was brought by *he plMitiflft, wJie 

fe" ^^gy w er e natives of JtS^pon, and resided in that country, 

ani vifi^»»- to recover a balance of aceormt due to them firnn 

*jJJ^*^ the defendants, who were merchants in the city of 

nmii £i^ "^^ prove who were the fUMtaers in tthe ftmi of 
^^^ Cosio and Co., a Spaniard was caUed, who otBtod 
joi]^ actkm the firm to consist of the husband and his wife, and 

r^d^lho^ ^^^ ^^ *<^^ ^'^ ^*^^^ minors, md tliey were 
for a balance the Dcrsons named as plaintAffi on the reconi, 

due to the ^ '^ 

paitnen|i^ 

"''''^^ Scarlett^ for the defendant, submitted that the 

^aintiffi must be nonsuited; that husband and 
wife could not sue here as partners. 

Qumey stated, diat he was informed that, ac- 
cording to the law of Spain^ there was not a com. 
munity of goods between hudiand and wife, and 
(tJiat consequently they might be partners in trade, 
although he was not in a condition to prove what 
was llie law of Spcnn : he submitted that the court 
would presume, from the witness having stated 
that they were considered as partners in Spain^ 
that such a partnership was valid, according to the 
laws of that country; and if such was the law of 
iSpainj he CQntended» that they might certainly sue 

20 
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here jointly, although they stood in the relation of 
husband and wife, 

Abbott Ld. C. J. You are now suing accord- 
ing to the law of England^ and according to that 
law husband and wife cannot join in an action like 
the present. If you have recourse to an English 
tribunal, you must place such a plaintiff before that 
tribunal as can by tfie laws of this country be per- 
mitted to sue. It is however unnecessary, in the 
present case, to decide the general question, because 
no evidence has been given to show what is the law 
of Spain upon this subject ; it does not therefore 
appear that husband and wife can be in that coun- 
try partners, and in the absence of all proof upon 
the subject I cannot presume that the law is what 
the learned counsel has suggested it to be. 

Nonsuit 

Gumey and Kaye for the plaintiffs. 
Scarlett for the defendant. 
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Cosio 

V, 



De Bbbnalbs. 



Vide Dutch West India Company v. Van Moses^ I Strange, 612. 
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SECOND SITTINGS IN TERM AT WESTAHNSTER. 



FRANCIS V. WILSON. 

• 

Debt on bond. 

This action was brought upon a bond in the 
penal sum of 120/. conditioned for the repayment 
of the sum of 120/. with lawful interest 

The damages stated in the declaration were 10/. 

It appeared that the interest upon the 120L 
amounted to the sum of 17/* 

Andrews for the plainti£^ contended, that in this 
oase he was entitled to interest up to the extent of 
the damages laid in the declaration. 

VOL. I. I 



Wkstminbtib, 
June 28, 18S4. 



In debt on 
bond in the 
penalty of 
190/. condi- 
tioned for the 
repayment of 
the same sum 
with lawful 
interest; held» 
that interest 
was recover- 
able beyond 
the penalty, to 
the amount of 
the damages 
laid in the 
declaration. 
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Fbancis 

V. 

Wilson. 
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LiTTLEDALE J. In this bond the penalty and 
the debt are each for the sum of ISOL ; but it is 
expressly provided by the bond, that it shall carry 
interest. Under these circumstances, therefore, I 
am of opinion that the plaintiff is entitled to reco- 
ver interest as far as the amount of damages laid 
in the declaration. This debt carrying interest, 
the jury are at liberty to give interest by way of 
damages for the detention of the debt. 

Verdict for the plaintiff, (a) 



Andrews for the plaintiff. 
Reader for the defendant. 



(a) Lord Lonsdale v. Churchy 2 T.R.S88. Wilde ▼. Clark- 
son, 6 T. R. SOS. M'Clure v. Dunkin, 1 East, 436. Hilhouse v. 
Davis, 1 M. & S. 169. 



SECOND SITTINGS IN TERM IN LONDON. 



Guildhall, r^ w. WEBB, by R. W. his Procheui Amy, 

V. SMITH. 



June 50, 18S4. 



Tbededar- 
ationt of pro- 
chdnamv 
madeberore 
action 
brought, 
are not ad* 
niunblefbr 
the dafiendant. 



Assumpsit for work and labour by an infant, who 
sued by his father as prochein amy. 

In the course of the cause, the declarations of 
the father made before action brought, were given 
in evidence by the defendant, and cross-examined 
to by the counsel for the plaintiff. 

During the summing up, an objection was made 
by Scarlett for the plaintifl^ to the acimissibility of 
such evidence. And 
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LiTTLEDALE J. Said, that he was clearly of opi- 
nion, that the declarations, if objected to in time, 
might have been rejected; but inasmuch as the 
counsel for the plaintiff had not objected, but 
had taken the chance of the evidence turning 
out to his advantage ; it was then too late to ex- 
clude it. 

Verdict for the plaintiff. 

Scarlett and Talfburd for the plaintiff. 
Gumejf and Denman C. S. for the defendant 



1824. 




Vide Eggleston ▼. Speke, S Mod. 258. Hopkins v. Neal^ 
2 Str. 1026. Denuiion v. SpurUng, 1 Str. 506. C&oding v. JE/y, 
2 Starkie, N.P.C. S66. Starkie on Evidence, 2 v. 4a 



SITTINGS AFTER TERM IN LONDON. 



BENTALL and others. Assignees of BAKER OcnLOHALL, 

and others, v. BURN* ^"^ '^' '""*• 



AssuMPSiTj for goods sold and delivered. 

This action was brought to recover the sum of 
13L 14fS. 2d. for one hogshead of Sicilian wine, 
which the defendant had agreed to purchase of 
Baker and Co., previous to their bankruptcy. 
The contract for the sale of the wine was not re- 
duced into writing, but after the defendant had 
verbally agreed to purchase the wine, the bank- 
rupt's clerk delivered to him an invoice of the 
goods, together with a delivery order, signed by 
Baker and Ca, of which the following is a copy : 

I « 



A delivery or- 
der for wine 
lyfnff in the 
LondonDockf, 
given by the 
vendor to the 
vendee, held 
not to be a 
sufficient oc- 
ctfjpteiice ofthe 
wine to take 
the case out of 
the statute of 
fraudi. 
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1824. « London, 13th January, 1822. 

Bentall " ^^ ^^ superintendant of the London Docks. 

and others, «< Please to deKvcr to Bum and Co. the un- 

Bakeb dermentioned goods, entered by Baker and Co. in 

and others. ^^ j^^^j^i^ oi January 1821, per ship Sicily, Cap- 

BoftN. tain Cupper, from Syracuse. 

" Baker and Co." 

Mark No. 

" 5. 99. One hogshead of wine.** 

The defendant did not apply at the London 
Docks to have the wine transferred to him ; but 
at a subsequent period, when applied to for pay- 
ment, he refused, alleging that he had lost the 
delivery order, and that Jie should not now ac- 
cept the wine. 

F. Pollock, for the defendant, contended that 
there was no acceptance of the goods within the 
meaning of the 17th section of the Statute of 
Frauds so as to make the contract binding on 
the defendant. 

Gumey and Bameocall, contended that what had 
been done in this case was tantamount to an actual 
delivery of the goods; that this order for the 
delivery of the wine, received by the buyer from 
the seller, was such an acceptance as would entitle 
th^ seller to maintain an action against the buyer 
for breach of the contract without any written 
memorandum ; they contended that there was a 
distinction between a delivery order and a transfer 
order ;. the former gives the vendee the absolute 
4 controul over the goods, and he may immediately 
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obtain possession of them, and cited Searle v. 
KeeoeSj 2 Esp. N. P. C. 598. ChapVm v. Rogers^ 
1 East, 19^. 

Abbott Ld. C. J., was of opinion that the de- 
livery order which the vendee had so received 
from the vendor, was not such an acceptance of 
the goods as would affirm the contract, and take 
the case out of the statute. 

Nonsuit. 

Gumey and Bamewall for the plaintifis. 
F. Pollock for the defendant 



109 



1824. 



Bentall 
and others. 
Assignees of 

Baksr 

and others, 

r. 

Burn ^ 



In the following Michaelmas Term, Bamewall, 
moved to set aside this nonsuit, on the ground that 
the receiving of the delivery order was tantamount 
to an actual acceptance of the goods, and cited the 
cases relied on at the trial, but the Court refused 
the rule, being of opinion that there was no ac- 
ceptance of the goods within the meaning of the 
statute. 



SITTINGS AFTER TERM AT WESTMINSTER. 



REX V. DUNSTON. 



Westminster^ 

July 20, 1834. 

This was an indictment for perjury, alleged to in an answer 
have been committed in an answer to a bill filed a\ai^^ ^ 
against the defendant in the court of Chancery. againbtthe dc- 

^ "^ fendanty for 

the specific performance of an aereement relating to the purchase of land :^ The defend- 
ant had relied on the statute of frauds (the agreement not being in writing), and had 
also denied having entered into anjr such agreement. Upon this denial in his answer 
the defendant was mdicted for peijury. Held, that the denial of an aereement which 
by the statute of frauds was not binding on the parties was immaterial and irrelevant, 
and that the defendant was entitled to ms acquittal. 

I 3 
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^^^ ^ It was stated in tlie bill that two persons of the 
name of Wood and Simmons^ together with the 
defendant and one Robinson^ had agreed to become 
co-partners in the purchase and resale of a freehold 
estate at Baitk-Bridge, in the county of Middle- 
sea: ; that it was agreed that the purchase money 
(15,000/.) should be paid and advanced by the 
defendant and Robinson in equal moieties, and that 
Wood and Simmons should take upon themselves 
the acting part, in letting and disposing of the 
estate, and that Robinson (who was an attorney) 
should prepare all the necessary conveyances. 

In order to compel the specific peiformance of 
this agreement Wood and Simmons filed this bill 
against the defendant and Robinson. 

It was not stated in the bill that the agreement 
was in writing, but it was alleged ** that the said 
defendants had frequently, since the said contract 
was entered into for the said purchase of the said 
estate, admitted or declared, at divers times and on 
divers occasions, that plaintiffs and they the said 
defendants were interested and concerned in the 
said purchase of the said estate in manner herein- 
before mentioned.*' 

The defendants in Chancery in their answer 
pleaded, that the alleged agreement not being in 
writing was within the fourth section of the sta- 
tute of frauds, and could not be enforced. The 
defendants also denied in their answer the agree- 
ment as set forth in the bill, and denied that they 
had ever admitted that the plainti£& and them- 
selves were interested in the purchase of the estate 
as stated. Upon these denials by Dunston perjury 
was assigned 
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It was admitted by the counsel for the prose- ^ ^^^' 
cution, that the agreement mentioned in the bill 
was not in writing, and that there was not any 
memorandum or declaration of trust respecting it.: 

Scarlett on the part of the defendant, contended 
that this indictment could not be sustained ; on the 
ground that the alleged peijury was not material 
or revelant to the matter at issue in Chancery. 
The agreement stated in the bill not being in writ- 
ing, and there being no memorandum or declar- 
ation of trust respecting it ; the defendant in his an- 
swer relies on the statute of frauds as a good ground 
of defence. The denial, therefore, of an agreement 
which the court had no power to enforce, was im- 
material and irrelevant to the investigation of the 
several matters in the bill, and consequently, the 
prosecutor having failed in his proof of the mate- 
riaHfy of the different denials in the answer, upon 
which peijury is assigned, the defendant is entitled 
to his acquittal. 

The Attorney-General^ contrdj relied upon the 
case of Bartlett v. PickersgilU 4 Burr. 2255.^ 
4 East, 577* i^ notiSj where a party was convicted 
of peijury for the denial of a parol agreement for 
the purchase of an estate, which parol agreement a 
Court of Equity had refused to enforce. 

Abbott Ld* C. J. It does not appear from the 
short statement of the case which has been cited, 
and which is not very distinctly reported, whether 
the statute of frauds was there pleaded and relied 
on. But in the present case these defendants have 

I 4 
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in their answer pleaded the statute, and insisted 
that this agreement not being in writing, and, 
relating to the sale of land, is within the fourth 
section of that statute, and cannot be enforced. 
As a judge of a court of common law, it is compe- 
tent for me to form my opinion upon the construc- 
tion of this statute, although I cannot be presumed 
to know how a Court of Equity might deal with it 
The statute, for the wisest reasons, declares that 
agreements of this description shall not be enforced 

unless they are reduced into writing. These defend- 
ants, therefore, .having insisted upon the statute in 
their answer, the question is, whether, under such 
circumstances, the denial of an agreement which, 
by the statute, is not binding upon the parties is ma- 
terial; I am of opinion that it was utterly immaterial. 
It is necessary that the matter sworn to, and said 
to be false, should be material and relevant to the 
matter in issue, the matter here sworn is in my 
judgment immaterial and irrelevant, and the de- 
fendant must be acquitted. Not guilty. 

The Attorney-General, Brodrick, and L(Fit\ for 
the prosecution. 

Scarlett, Tindal, and Plait, for the defendant 



ADJOURNED SITTINGS AFTER TERM IN LONDON. 



r^i"'5;"tJ^4 COOKE V. HUGHES. 

July 25, 1824. 

In an action OaSE for a libcL 

dScndwnt*^ '^^ ^*^^^ ^^^ which this action was brought was 
ari^ttohave contained in a pamphlet, entitled " The Stqffbrd 

the whole of r r ^ ^ 

the publication read, firom which the passages^charged are cxtractf . 
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Peerage^ or the Impostor Unmasked ;" and the first ^}^^ 
count of the declaration stated, that the defendant 
published a false and scandalous libel of and con- 
cerning the plaintifl^ in a certain pamphlet entitled 
as above, containing in divers parts thereof, 
amongst other things, the false, scandalous, defam- 
atory, and libellous matters following of and con- 
cerning the plaintiff; it then set out continuously 
several distinct passages, selected from various 
parts of the pamphlet, without any separation of the 
different extracts. The other counts respectively 
contained each one of the several extracts stated 
in the first The pamphlet was a professed history 
of the life and adventures of the plaintiff, under a 
fictitious and libellous name, and contained se- 
veral distinct charges of crimes committed by the 
plaintiff the subject matter of criminal procedure, 
and opprobrious comments upon those crimeis, and 
on the conduct of the plaintiff. There were also 
reports of two trials, in one of which the plaintiff 
was stated to have been convicted of bigamy, but 
afterwards pardoned in consequence of a doubt of 
the validity of the first marriage ; the other was 
a report of a cause in which the plaintiff had sued 
for damages ibr a libel, charging the plaintiff with 
bigamy and other offences, in which action the then 
defendant had justified ; and the speech of the coun- 
sel for the defendant was stated at length, and the 
verdict of the jury for one farthing damages. 

The only evidence was the proof of pubHcation 
of the pamphlet, the application to the plaintiff i^- 
pearing from the pamphlet itself. 

Upon the officer proceeding to read the passages 
set out in the declaration, 
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1804. Scarlett for the defendant, claimed that intervene 

ing passages, which he pointed out, might be read, 
and insisted on the general right of the defendant 
to have the whole of the publication, for which he 
was answering, read ; and stated that his object in 
having the parts read was, to show that the plain- 
tiff had selected in his declaration vague and gene- 
ral abuse and comments, including no specific 
allegations which the defendant could justify and 
prove ; whereas the pamphlet itself contained dis- 
tinct charges, which, if set out, the defendant would 
have had an opportunity of proving, and wjiich, if 
true, fully justified the defendant in applying to the 
plaintiff Uie passages selected in the declaration.* 

This was resisted by the counsel for the plaintifl^ 
who argued that the only legitimate excuse for a 
defendant's reading other passages than those set 
out, was to explain and mitigate. That those now 
required to be read were separate libels, uncon* 
nected with the passages selected } and the object 
of the defendant was to blacken the character of 
the plainti£^ by stating matter still more libellous ; 
and they referred to a recent indictment for a blas- 
phemous libel impugning the truth of Christianity, 
in which his lordship had refused to allow the de- 
fendant, who conducted his own defence, to read 
other passages than those charged in the indict- 
ment 

Abbott Ld. C. J. I do not recollect an in- 
stance of an action in which the defendant has 
been prevented from reading the whole of the pub- 
lication complained of. In the trial referred to, 
which I now distinctly recollect, the principle up- 
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on which I restrained the defendant from reading ^ 1834^ 
other passages was that just stated by Mr. Gur- 
ney, (a) namely, that the defendant himself pro- 
fessed that his object in selecting those passages 
was to show that the Christian religion was false ; 
I thought that a person on his trial for a libel on 
the Christian religion, should not be allowed to 
make his defence a vehicle for the very crime for 
which he was answering. But in actions, I have 
always understood the rule to be, that the defend- 
ant has a right to have the whole of the public- 
ation read. In the present state of the cause I 
cannot tell what the effect of reading the passages 
setected may be. If the object be further to libel 
the plaintiff, the defendant does it at his immediate 
peril, and the jury, if they shall think fit, may give 
increased damages on that account In the ab- 
sence of any case in which such a course has been 
refused, I think myself bound by the general rule; 
but I will take a note of the objection. 

The other passages were then read, containing 
distinct charges of indictable ofifences, and the re- 
ports of the two trials ; and Scarlett, in his address 
to the jury, argued that the plaintiff having, by 
omitting to set out in his declarations the specific 
facts stated in the pamphlet, precluded the plaintiff 
from the oppcMtunity of proving them, mast be 
taken to have admitted their truth, and that a 
person who brought an action for the purpose of 
vindicating his character, and at the same time 



(a) Crurneyf as amieui curUtp had stated die drcmnstaiices of 
the case referred to» in which he conducted the prosecution. 
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prevented the jury from trying that character, 
could not be entitled to any damages. 

Verdict for the plaintifl^ damages one 
farthing, (a) 

DenmaA C. S., and Campbell for the plaintiff. 
Scarlett and Patteson for the defendant 



An objection was also taken to the first count on 
the ground of variance, but it was not pressed, 
the other counts being sufficiently proved. But 
Ills lordship said ; As at present advised, I think 
the first count not sustained, the passages on 
the face of it purporting to be one continued ex- 
tract 



{a) Rex V. Lambert and Perry^ 2 Campb. 398. 31 How. St. 
Tr.340. 



AUSTEN, Esq. late Sheriff of Kent, v. WARD. 

Assumpsit on the usual money counts. 

This action was brought to recover back the 
sum of 52/. which had been paid to the defendant 
by the plaintiff as the proceeds of ^iji.fa. against 
one Jogger Ansell^ issued at the suit of the de- 
fendant 



Guildhall, 

Juijf 26, 18S4, 

Where the 

sheriff, having 

paid over the 

proceeds of 

goods taken 

under A£.fa. 

against 1. A^ 

was sued in 

trover by the 

assignees of 

I. JL under a commission of bankrupt, and gave notice to the creditor to defend the 

action, and upon hu refusal let judgment go by de&ult, and paid over the value of the 

goods to the assignees ; held, that the sheriff was not l>ound to defend the action, but 

might recover against the creditor the money paid lum^ upon proving the validity of the 

bankruptcy. 
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The sheriff took possession of the goods under 1824. 
the writ on the 12th April 1823, sold on the 25th, 
and paid over the proceeds to the defendant on the 
28th of the same month. On the 29th a commis- 
sion of bankrupt against Ansell was sued out, 
the docket having been struck on the** 24th, and 
Ansell was declared a bankrupt on an act of bank- 
ruptcy, which took place previously to the execu- 
tion. 

The assignees brought an action of trover 
against the sheriff, in which he suffered judgment 
to go by default, and the assignees recovered to 
the amount of all the money received by the she- 
riff on the sale of the goods. Previously to suffer- 
ing judgment to go by default, the plaintiff had 
given the defendant notice of the action, and of 
his readiness to defend the same on the behalf of 
the defendant, and of his intention to let judgment 
go by default, in case the defendant would not 
come forward and furnish the means of defending 
the suit. 

The judicial proceedings in the former action, 
and the execution and levy having been proved by 
admissions, the plaintiff then produced the proofs 
of the bankruptcy of Ansell^ and the question 
turned on the validity of the act of bankruptcy, to 
which the plaintiff's witnesses were cross-examined 
in order to show that it was concerted. 

Upon the close of the plaintiff's case, Gumey 
for the defendant, submitted that there must be a 
nonsuit, inasmuch as the plaintiff, by having 
omitted to defend the action brought by the assig- 
nees, must be taken to have made the payment 
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188*. voluntarily, and therefore could not recover j to 
AuRSN ^hich 



V. 

Wabd. 



Abbott Ld. C. J.» said that the defendant in 
this case having received notice of that action, 
might himself have defended it, and that the plain- 
tiff here had to prove precisely the same question 
which he might have disputed there, namely, the 
validity of the bankruptcy ; and after Gvmejf had 
addressed the jury, his lordship left it to them, 
upon the whole evidence, to say whether or not 
the act of bankruptcy proved, had been concerted 
between the bankrupt and the petitioning creditor, 
directing them, if they were of that opinion, to find 
for the defendant. 

Verdict for the defendant (a). 

Scarlett and D. F. Jones for the plaintiff. 
Gtamey and Campbell for the defendant. 



(a) FFtboii ▼. iif i/ji^, 2 Campb. 452. 



r2"S^A GALE V. DALRYMPLE. 

The dedar- Trespass for assault and false imprisonment*. 

atiOD ID tto^ j% 

pui contained The first count Stated that the defendant, on the 
^"d!!!!!^ 26th day of April 1834, and on divers other daya, 

feveral at- 

faults. The defendant pleaded firft not auilty, secondly, that the assanlts in the di& 
ferent counts wereona andthe same^fod then justified. Replioation, Je mfwria, Ac 
generally, and isMie thereon. Held, tl^it the puontiff could not recoyer on any other 
assauH nan the one qieeified in the plea. 




AFTER TRINITY TERM, 5 GEORGE IV. 119 

&C. at, &c. in and on board a certain ship called the ^ 1824. 
Vansittartf assaulted the plaintifii and gave him a 
great many blows, &c. ; and against the will of the 
said plaintiff placed and kept him in irons for one 
week, by means whereof, &c. Second count, that 
the defendant, on the same day and year, and on 
divers other days, &c« at, &c. again assaulted the 
plaintifl^ &c., and with a certain rope gave and 
struck him a great many blows, &c., and placed 
and kept him in irons for one week, by means, &c. 
Third count, that defendant afterwards, on the 
same day and year, and divers other days, &c. 
i^ain assaulted the plainti£^ then being a mariner 
in and on board a certain other ship, and with a 
certain other rope, gave atid struck him a great 
many blows, whereby, &c. Fourth count, that de- 
fendant afterwards, on the same day and year, and 
divers other days, &c. at, &c., assaulted, beat, and 
bruised the plaintifi^ and imprisoned him for one 
week, whereby, &c. Y\&h count, that the defend- 
ant, on the same day and year, and on divers other 
days, &C. at, &c. again assaulted, and again bruised, 
&c. whereby, &c. 

The defendant pleaded first, not guilty, on 
which issue was joined. 

Secondly, that the assaulting plaintiff on board 
the said ship Vansittart^ and giving and striking 
the plaintiff a few blows, and putting and placing 
the plaintiff in irons, and imprisoning him for part 
of the time, to wit, twenty-four hours, in the first 
count mentioned ; the assaulting plaintiff and with 
a certain rope giving and striking plaintiff a few 
blowB, and putting and placing him in irons for 
twenty-four hours, part of the time in the second 
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18^. ^ count, and the assaulting the plaintifl^ and with s 
certain rope giving and striking a few blows, in the 
third count, and the assaulting and beating, bruis- 
ing, and ill-treating, and imprisoning for twenty- 
four hours, part, &c. in the fourth count, and the 
assaulting, beating, &c. in the fifth count, are one 
and the same assaulting^ striking, imprisomng, &c. 
and not other and different And then justified 
that the defendant was master and commander of 
the Vanmttart, and the plaintiff a mariner and 
seaman belonging to the same, and that the plain- 
tiff just before the first of the said times, when, &a 
in the declaration mentioned, did disobediently and 
undutifully behave himself, and neglected his duty 
as such mariner, and did become, and was dnmk, 
riotous, and incapable of discharging his duty. 
Whereupon the defendant did, on the first of the 
said times, when, &c. for the preservation of the ne- 
cessary discipline on board the said ship, imprison 
and moderately chastise and correct tiie plaintifl^ 
which, &c« 

Replication, that the defendant, at the said seve- 
ral times in the declaration mentioned, of his own 
wrong, and without any such cause as defendant in 
his said plea alleged, committed the said several tres- 
passes, in the introductory part of said plea mention- 
ed, in manner and form as plaintiff hath above there- 
of complained against defendant. 

Issue thereon. 

It appeared in evidence that the defendant was 
master of the Vansittart^ one of the East India 
Company* s ships, and on the 26th of April last, 
being on his homeward voyage, he went on board 
the WelUngtonp another ship then in company ; 
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the plaintifl^ one of the Vansittart^s mariners, and 1824, 
six other men manned his boat, and on getting into 
the boat to return to his own ship, the defendant 
found her in great danger, and the plaintiJff who 
had charge of her drunk. He struck the plain- 
tiff in the boat, and immediately on reaching liis 
own ship had him put in irons, and afterwards 
flogged. 

There was contradictory evidence as to the plain- 
tiff's being drunk, and Gumey in his reply con- 
tended that at all events he was entitled to a ver- 
dict for the assault committed in the boat, the de- 
fendant's justification being confined to the flogging 
and imprisonment on board the ship. 

Abbott Ld. C. J., in summing up, told the jury 
that the assault committed in the boat was not put 
in issue ; that the plaintiff had by the pleadings 
narrowed the question to one transaction, and the 
only fact left for them to consider was, whether or 
not he, on the occasion justified by the plea, was 
drunky anfl had conducted himself in an undutiful 
and riotous manner. 

Verdict for the defendant 

Gumey and E. Lowes for the plaintiff. 
Scarlett and F. Pollock for the defendant. 



We have been favoured by a gentleman at the bar with 
the following note. 

In Gibson v. Hatikey, E. 55 G.3. K.B, The first count of 
the declaration stated, that the defendant, on the 5th Septem- 
ber 1812, and on divers other days between that day and the 
day of exhibiting the plaintiff's bill, assaulted the plaintiff on 
iHMffd a ship ; and, on those several days, with a certain ropCf 

VOL. I. K 
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Gale 

V. 



1824. Atruck him several blows. The second count stated, that the 
defendant, on the 1 5th November^ and on divers other days, 
&c. assaulted the plaintiff, and beat him, &c. And, the third 
Dalbymfle.^ count was simply, for an assault on the 15th November. The 
defendant pleaded, first, not guilty ; 2dly, as to the assaulting 
the plaintiff on board the ship mentioned in the first count, 
and with the said rope, giving him the said blows, and assault- 
ing, beating, and bruising him, mentioned in the second count ; 
and making the assault in the last count : that the assaulting 
and striking the blows in the first count, and assaulting, 
beating, and bruising in the second count, are one and the 
same, and not other or different trespasses ; and that the assault 
•in the last count is a part of the trespasses in the first count, 
and not another or different assault ; and that, before the said 
time when, &c. he was master of a ship, and the plaintiff ma- 
riner, and that he neglected his duty, &c. and so justified, that 
he did, at the said time when, &c. moderately chastise him, 
which are the same supposed trespasses. To this the plaintiff 
replied, that the defendant, at the said time when, &c. de in- 
juridf absque tali causd^ committed the said several trespasses 
in the introductory part of the plea mentioned. 

At the trial of the cause, at the sittings after Michadmat term, 
1815, a verdict passed for the defendant. And in Hilary term 
following, Curxoood moved for a N.T., on the ground, that 
the plaintiff at the trial was only allowed to go into evidence 
of one assault. He stated, that the plaintiff was about to 
prove another, but was stopped. Rule nisi granted. But 
it was, on argument, afterwards discharged; because the 
assaulting at the said time when, &c. in the singular number^ 
in the plba, confines it all to one assault. 
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ADJOURNED SITTINGS AT WESTMINSTER. 



WICKS V. GOGERLEY. w«,tkin.te., 

July 10, 1824. 

Assumpsit on a special agreement to pay 100/. by ^ promue to 
instalments, reciting that there had been a loan of p'or^^S?^ 
the said sum, and securities given for it, that those ^^^P^ ■» 
securities had been given up and destroyed, and m«it, is in- 
the present agreement substituted. j^^^ub^ 

The sum (lOOi) had been originally advanced yondi«gai 
upon the security of a promissory note at three repaid or de- 
months for 105/. ; at the expiration of the first three ^"*^*^ 
months the defendant had paid 51. and given 
another note at three months for 105/. On this 
latter note becoming due, 5L was paid, and the pre- 

K 3 
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1824. ^ sent agreement, which was free from usury on the 
face of it, was entered into. 

For the plaintiff it was argued, that the new 
agreement being for the sum originally advanced, 
with legal interest, was freed from the taint of 
the usury in the first transaction, and Barnes v. 
Hedley^ 2 Taunt. 184. was cited. 

Best C. J. The principle established by the 
case referred to, is ; that where parties who have 
contracted and acted upon an usurious engagement, 
state an account, and agree upon the sum which 
would be due for principal and legal interest after 
deducting all that has been paid beyond le£»l 
interest ; and a fresh promise is made to pay tS 
sum, such promise is free from the original usury, 
and is peiiectly valid in law. But in order to bring 
this case within that principle, you must be satis- 
fied that every shilling which has been paid beyond 
legal interest has been repaid or deducted ; instead 
of which you find that payments for one half-year's 
interest at the rate of 20 per cent, have been made 
and retained. If you believe the witness who has 
sworn to the original agreement, your verdict mtist 
be for the defendant. 

Verdict for the defendant 

Vaughan Seij. and Chiity for the plaintiff. 
PeU Seij. for the defendant. 



See Chapman v. Black, 2 B. & A. 588. PreHan v. JackiWy 
2 Staek. N, P. C. 287. 
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ADJOURNED SITTINGS IN LONDON. 



BLOGG V. PINKERS, Administrator of Guildhall, 

PINKERS. J«/yi9,i8«4. 

Assumpsit on a promissory note for 180/. payable in an action 
to the plaintiff or order, in « consideration of his Jjjg^^^ * 
care and medical attendance bestowed on the note, ezpreBs- 

r, 99 ed to be " in 

UiaiLer. consideration 

Notice of intention to dispute the consideration o^^ei»yee*s 

^ , - - * care and me- 

of the note had been given ^ and the defence was, dicai attend- 
that the services of the defendant in the character S^J^^* 
of an apothecary, and medicines furnished to the ^^ \\ ^^^ 

that evidence 

maker of the note, formed the consideration, if any, was admissible 
and that being so, that the plaintiff could not reco- ^^j^^n 
ver upon the note without showing that he had ^ ^\^ *>««» 
obtained his certificate under the 55 Geo. 3. c. 194. nishedsSd"'' 

c Q\ services per- 

formed as an 

It was answered for the plaintiff, that the consi- apodiecary ; 
deration stated in the note did not necessarily im- proved, ^ax* 
ply services as an apothecary, and that the plaintiff thepiaintiff 
in suing upon the note was hot bound to bring cover without 
himself within the provisions of the statute, though Sf&S^" 
it miirht be otherwise if he had sued for the attend- 55 g.z. c. 194. 
ance and medicines. 

Best C. J. I shall leave it to the jury to say 
whether the services for which this note was given 
were those of an apothecary ; if the defendant was 
not a physician or surgeon, but acted in the cha- 
racter of an apothecary, I think he cannot recover 

K 3 
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1824. upon this note without bringing himself within the 
Bloqg provisions of the statute referred to. 
»• Nonsuit with consent of plaintiff *s counseL 

PiNKSBS. 

Vaughan Seij. and F. Pollock for the plaintiff. 
Pell Seij. and Comyn for the defendant. 



GoiLwiALL, CLARKE V. SAFFERY. 

Ja«^S4, 1SS4. 

On the trial of This was an issue directed by the Vice-Chancellor 
thc^Court of to try " whether a commission of bankruptcy in 
Chancery^with ^hich the defendant was the petitioniner creditor, 

power to the r ^ ^ 

plaintiff to ex- had been concerted between the defendant and the 

amino the de- u-% •*!»-. •^4. »* 
fendant as a bankrupt 

witness; hdd, Xhe Vice.Chancellor*8 order gave the plaintiff 

that as matter - i •i^iii'^* 

of right, plain- leave to examme on the trial both the defendant 
SSt^^ and the bankrupt 

exaaine the In the course of the trial the plaintiff's counsel 
though cidied Called the defendant who was also one of the 
the^Jfo»dut' ^^ssignees, as a witness, and on an objection being 
stim^ in a taken by the defendant's counsel to the mode of 
situation ne- examining the defendant 

Best C. J. said, there is no fixed rule which 
binds the counsel calling a witness to a particular 
mode of examining him. If a witness, by his con- 
duct in the box, shows himself decidedly adverse, 
it is always in the discretion of the judge to allow 
a cross-examinatipn ; but if a witness called, stands 
in a situation which of necessity makes him adverse 
to the party calling him, as is the case here, the 
counsel may, as matter of right cross-examine him. 
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Vaughan Serj., and Campbell for the plaintiflT. 
Pell and Taddy Serjts., for the defendant. 
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In Bastin v. Carew^ Ea:eler^ August 19th, 1824, 
where a similar objection was taken, and a cross- 
examination of an adverse witness allowed, 

Abbott Ld. C. J. said, I mean to decide this, 
and no further. That in each particular case there 
must be some discretion in the presiding judge as 
to the mode in which the examination shall be con- 
ducted, in order best to answer the purposes of 
justice. 



1824. 



Clarke 

V, 

Safpery. 



POCOCK V. BILLINGS. 

Action by the indorsee against the acceptor of a 
bill of exchange. 

The defence was, that Gray^ the drawer of the 
bill, had negociated it after he had become bank- 
rupt, and that neither the plaintiff, nor several other 
indorsers, had given any consideration for the 
bill. The assignees were the real defendants. 

For the defence the declarations of an indorser, 
made whilst he was holder of the bill, were, after 
objection, received by Best C. J., as being made 
against his own interest by showing he had no title. 
His lordship likened the case to that of declar- 
ations made by the owner of an estate during his 
possession. 

Nonsuit by consent 
K 4 



GniLDHALLy 
July 97, 18S4. 

The declar- 
atons of a 
former holder 
of a bill of ex- 
change, made 
during his pot- 
session, are 
evidence 
against a sub- 
sequent in- 
dorsee. 



i 
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1824. Pell Seij. and Andrews for the plaintiff. 

PococK Vaughan and Wilde Seijts. for the defendant* 

V, 

BIU.IN68. 



Vide Pocock v. Billings, 2 Bing. 269. 



Guildhall, WRIGHT V. EAULIN and Another. 

JiM^88» 18S4. 

A oo-defend- Case for an excessive distress, with a count in 

^pmSf trover. 

plaintiff hw ^ov the plaintiff a /Trimij .^fcie case in trover 

given no en- /.ii/»i i 1 

doice^hasno against oue of the defendants was proved, and 
crS^to'bc^ there was no evidence whatever against the other. 

made a wit- 

^Uie othtf Vaughan Seij. then claimed an acquittal for the 
^l^^^ts il^tter, in order to make him a witness. 

it finished. 

Best C. J. The defendant has no right to an 
acquittal until all the evidence, except that which 
he may himself have to give, is gone through, and 
then, if nothing appears against him, he may be ac- 
quitted to be made a witness. If you state that 
you do not intend to call witnesses, he may be ac- 
quitted now, but not otherwise. 

Verdict for the plaintiff against one defendant. 

Wilde Seij. and E. Lcewes for the plaintiff. 
Vaughan Serj., and Comyn for the defendants. 



See Phillipp*8 on Evidence, 6th edit. 2 vol. 304. 
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OXFORD CIRCUIT,— HEREFORD. 
Coram Park J. 



ROGERS V. JONES, Clerk. Augmt is. 

1824. 

Trespass and false imprisonment, plea, not guilty, in an action 
It appeared that the plaintiff had been brought «P*n»^ » ™»- 
before the defendant, who was a magistrate of the m^ imprison- 
county of Cardigan, upon a charge of having cut Sat V convic- 
and taken away some ash trees, the property of one ^^ ^^ ^ 
Thomas Davies. The magistrate having heard the sessions ^ 
complaint, fined the plamtifF 20/. (a), and upon his SSSTde. 

fendant, where 
it appeared to have been framed upon a different statute from that of the commitment. 
Held, that the 43 6.9. c. 141. «. 2. only applied to cases where the conviction had 
been quashed^ and that the euilt of the plaintiff could not be given in evidence in miti- 
sation of damages, where the plaintiff onlv sought to recover the amount of a sum he 
had been fined, and which fine he had paid in order to be discharged firom the commit- 
ment. 



(a) By the 15 Car. 2* c. 2. «. 2. it is enacted, that from and 
after the 24th June next ensuing, every constable, headbo- 
rough, or any other person in every county, city, town corpo- 
rate, or other place, where they shall be officers or inhabitants, 
shall and may by virtue of this act have full power and au- 
thori^ to apprehend, or cause to be apprehended all and every 
person or persons they shall suspect, having or carrying^ or 
anyways conveying, any burthen or bundles of any kind of wood, 
underwood, poles, or young trees, or bark, or bast of any trees, 
or any gates, stiles, posts, pales, rails or hedge-wood, broom 
or furze ; and by a warrant under the hand and seal of any one 
JQstice of the peace, directed to any officer, such officer shall 
have power to enter into, and search the houses, out-houses, 



ISO 



1824. 




CASES AT NISI PRIUS, 

refusing at a subsequent period to pay the fine, the 
defendant delivered to a constable a warrant of 
commitment, upon which the plaintiff was appre- 
hended, and who, after being a short time in cus- 



yards, gardens, or other places belonging to the houses of all 
and every person or persons they shall suspect to have any 
kind of wood, underwood, &c. and wheresoever they find any 
such, to apprehend and cause to be apprehended, all and every 
person and persons suspected for the cutting and taking of the 
same, and them and every of them, as well those apprehended 
carrying or any ways conveying any kind of wood, underwood, 
&C*, as also those in whose houses or other places belonging to 
them, any such wood, underwood, &c. shall be found, to carry 
before one justice of the peace of the same county, city, &c. 
and if the said person or persons so suspected, i^prehended, 
and carried before the said justices, do not then and there give 
a good account, how he and they came by such wood, under- 
wood, &C. by the consent of the owner, such as shall satisfy 
the said justice, or else shall not within some convenient time, 
to be set by them the said justices, produce the party or parties 
of whom they bought the same wood, underwood, &c or some 
other credible witness, to depose upon oath such sale of the 
said wood, underwood, &c. (which oath the said justice hath 
hereby power to administer), that then the said person or 
persons so suspected, and not giving such good account, nor 
producing any such witness upon oath, to testify the said sale 
as aforesaid, diall be deemed and adjudged as convicted of the 
said offence of cutting and spoiling of the same woods, under- 
woods, &c. within the meaning of the said statute of queen 
JOixabeth (48 Elix, c. 7.), and shall be liable to the punish- 
ment therein contained, and to such other proceedings and 
punishments as by this further act shall be further constituted 
and appointed on that behalf. 

By «• $• it is enacted, that all and every person or pers^ms 
convicted of the said offence in manner and form before in this 
act mentioned, shaU^ for the first offence, give the owner or 
owners such recompense or satisfaction for his or their da- 
mages, and witfcin such time, as the said justice shall iqppoinf. 
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tody, was released by the constable upon paying 1B24. 

the 20/. and costs, amounting to 3/. (a) Rogb»7. 

- JONSS. 



and over and above, pay down presently unto the overseers, 
for the use of the poor of the parish where the said offence 
or offences were committed, such sum of money (not exceed- 
ing ten shillings) as the said justices shall think meet ; and if 
such offender or offenders do not make recompense or sa« 
tisfiiction to the said owner or owners, and also pay the 
said sum to the poor in manner and form aforesaid, then the 
said justice shall commit the said offender or offenders to the 
house of correction for such time as the said justice shall 
think fit, not exceeding one month, or to be whipped by the 
constable or other officer, as in his judgment shall seem 
expedient, 

(a) Tlie following is a copy of the commitment : — • 

CMiguMhire^ ) '^^ ^^ ^S^ constable of Ibr, and to the cotista* 
to wit. 5 ble of the parish of GumniDf, and to the keeper 
of the house of correction at Cardigan^ in this county. 

Whereas Thomas DavieSf of Wernfdin in die said county, 
gentleman, on the. said 22d day of March last past, did make 
oath before me John Joties^ clerk, one of His Majesty's jus* 
dees of the peace for the said county, that, within the space 
of three weeks then last past, a certain quantity of wood, his 
property at Pem^ny in the parish of GronntMy in the coun^ 
aforesaid, was cut and spoiled, and from thence takenand carried 
away, and that he had just cause to suspect, and did suspect 
that David Rogers^ of Lhoynlkm^ in the said county, yeoman, 
did cut and spoil, take and carry away the same. And whereas 
a certain quantity of wood, to wit, two ash-trees, suspected to 
be stolen, were, on the 23d of March last, by virtue of my 
warrant for that purpose, directed to the constable of Gtvnntof, 
in the said county, found in the cowhouse and haggard of the 
said David Rogers. And whereas the said David Rogers^ on 
the dOth day of March last past, having been brought before 
me, did not, and could not give to me any satisfactory account 
how he came by the said wood, nor could produce the party 



1S2 CASES AT NISI t^RIUS^ 

18M. For the defendant a conviction regularly return- 

ed to the court of quarter sessions, and filed among 
the records, was put in, which his counsel contend- 
ed would be conclusive on the matter therein 
stated, and entitle the defendant to a verdict, (a) 




of whom he bought the same, or any credible witoess to satisfy 
upon oath the sale thereof, and thereupon was by me con- 
▼icted of cutting and spoiling the said wood, and ordered to 
pay the said Ilkomas Daviety the owner of the said wood, the 
sum of 1 1«. within twenty-five days next ensuing, in recom- 
poise and satisfiurtion for damages, «nd also the sum of 9(ML to 
the overseers of the poor of Qummm aforesaid, where the said 
oflEence was conmutted, for the use of the poor of the said 
parish. And whereas it appears to me that the said sev^al 
sums have been duly demanded of him the said David Rogen^ 
but that he hath refused and doth refuse to pay, and hath not 
yet paid the same nor any part thereof. I do therefore hereby 
require you the said constables of Har and GvmrmM aforesaid 
to carry the said David Rogers to the said house of correction 
at Cardigam aforesaid, and to deliver him to the keeper th^eof, 
together with this warrant. And I do hereby command you 
the said keeper to receive him into your custody, into the said 
house of correction, and there to detain him for the qpace of 
twelve months, herein fail not. Given under my hand and seal 
at TregaroMy the twenty-seventh day of Aprils in the year of our 
Lord one thousand eight hundred and twenty-four. 

JOHN JONES. (L. S.) 

(a) The following is a copy of the conviction : — 

^^"^^jf^^BE it remembered, that on the SOUi dayof AfarcA 
in the year of our Lord 1824t, David Rogers of Lhoynllwyd^ in 
the parish of GromntM, in the county of Cardigany yeoman, was,' 
upon the complaint of David Daviesy yeoman, convicted before 
n^e John Jonesy clerk, one of the justices of the peace for the 
said county of Cardigany in pursuance of an act passed in the 
sixth year of the reign of His Majesty George the Third, for 
that he the said David Rogers did, on or about the 19th day of 
March last, go into the wood grounds of and belonging to Tho^ 
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Russell for the plaintiff, objected that the con- ^^^ 
viction did not support the commitment, inasmuch 
as the conviction appeared to be of an offence 
against the 6 Geo. 3. c. 48., whereas the commit- 
ment was for an offence against the 15 Car. 2. c. S., 
and was drawn according to the form given for that 
purpose in BunCs Justice. He contended that it 
was a general principle that the conviction must 
^ply to the same oflfence as is stated in the com- 
mitment, so that it might appear, upon comparing 
the two instnmients together, that the party was 
ccmvicted of the offence for which he was com- 
mitted. Massey v. Johnson^ 12 East^ Qj. 82. 

Park J. TTie conviction produced is, for all I 
can see, a piece of waste paper with reference to 
this commitment; the conviction is under the 
6 Geo. 3*, which is a totally different statute from 
that of the commitment* I think the conviction 
not sufficient for the purpose for which it is tender- 
ed by the defendant's counsel. 

The defendant's counsel then proposed to prove 
thattheplaintiffwas guilty of the offence, so as to pro- 
tect the defendant under the 43 Geo. 3. c. 141. s. 2. 



mas Daviesy esq., of Wern/elin, in the parish of CaroUf in the 
county aforesaid, and then and there did cut, spoil, take, and 
feloniously carry away two ash trees, not then having the cmi- 
sent of the said Thomas DavieSy esq., the owner of the said 
wood, nor of any other person entrusted with the care thereof, 
for which offence the said David Rogers was hy me, the said 
justice, ordered to forfeit and pay the sum of %0L together with 
91. Off. M. for the charges and expenses previous to, and at- 
tending the said conviction, this heing his first offence. Given 
under my hand and seal, the day and year above written. 

JOHN JONES, (L. S.) 
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iS24f. and also contended that even if the statute did not 

R00BR8 ^Pply to ^^ <^^^^ the guilt of the plaintiff was 
admissible in evidence in mitigation of damages* 



r. 
JoNEt. 



Russell contended, on the authority of Gray v. 
Caoksan^ 16 East, IS., that the statute of the 
43 Geo. 3. c. 141* only applied to cases where there 
had been a conviction quashed; and that as to the 
admissibility of evidence of the plaintiff's guilt» in 
mitigation of damages, independently of the sta% 
tute, that it could not be received, as he sought 
only to recover the 901. actually paid by the plain- 
tiff to the constable, to save himself from being 
taken to gaol, which were damages not capable of 
being mitigated, and to which the plaintiff must be 
at all events entitled. 



Park J. was of opinion, on the authori^ of the 
case cited, that the 43 Geo. 3. c. 141. applied only 
to cases where the conviction was quashed, and 
that at all events the plaintiff was entitled to recover 
damages to the amount of the money he had ac- 
tually paid to the constable for his release. 

Verdict for the plaintifl^ damages 23/. 

W. O. Russell and D. S. Davies for the plaintiff. 
W. E. Taunton and Sir W. Owen for the de- 
fendant 



In the following Michaelmas term. Sir W. Owen 
moved for a new trial. First, on the ground that the 
conviction, r^ulaiiy drawn up and filed at the quar- 
ter sessions^ was a sufficient justification in this col- 
lateral proceedings and dted the cases of Strickland 
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V. Wardj 7 T. R. 633. in notis. Massey v. John^ ^ 1824. 
soTij 12 East, Qj.y and Gray v. Cookson^ 16 East, 13.; 
Secondly i on the ground that the defendant ought 
to have been permitted, under 43 Geo. 3. c. 141. 
s. 2., to prove the plaintiff guilty of the offence 
of which he was convicted, and contended, if it 
was held that those provisions of the statute only 
extended to actions on the case where the con- 
viction had been quashed, it would put magistrates • 
whose convictions were unimpeached and valid, in 
a worse situation than justices whose conviction 
had been quashed, which was an absurdly, and an 
injustice which never could have been contem- 
plated by the legislature. And he also contended, 
that in any case the guilt of the plaintiff was evi- 
dence in mitigation of damages. 

The Court, however, refused to grant a rule, 
saying, as to the first point, that in this case the 
magistrate was bound by the erroneous commit- 
menty notwithstanding the regular conviction. And 
as to the second, that it had been decided, that the 
statute of the 43 Geo. 3. applied only to actions on 
the case where the conviction had been quashed. 
They were also of opinion that as the verdict had 
been given only for the amount of the penal^ and 
costs which the plaintiff had paid, and not for any 
vindictive damages, there was no injury done by 
the rejection of the evidence, even if it were ad- 
missible, in mitigation of damages, • 



i 
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WESTERN CIRCUIT.— WINCHESTER. 
Coram Abbott, Ld. C. J. 



Wn.cH««m JOLIFF V. BENDELL. 

Aug. 5, 18S4. 

Certain sheep, ^ssuMPsiT on a Warranty of certain sheep sold 

hK°Sd ' ^y *^ defendant to the plaintiff. 

sound m every The first count stated the sheep to be warranted 

I^^^ri^^ sound. The second, free from goggles. 

sound. Two 'pj^^ sheep, one hundred in number, were sold 

months after- , , /. ^ .^^« a i . /» ^ 

wards mat on the 12th 01 August^ 1823. At the time of the 
Sed Thw sale they were, in appearance, perfectly sound and 
was nothing thriving, and continued so until the middle of 
disease of October following, when one or two of them ex- 
5^5d2r5ieir hibited symptoms of a disease called by farmers 
previous con- the goggles. The sheep affected showed signs of 
was^ m th*e giddiness, swelling of the eyes and hanging of the 
St^ md ^^^^' From the time they were first seized, they 
breeders, an grew Weaker and weaker, and for the most part 
^J^JjI^. died in about a week or ten days, and, on dissec- 
ed the tion, there were signs of water in the head or 

m^pMe of brain. On the whole, about fifty of the sheep had 
S^^&toiwp. ^^^ under the same appearances, the rest con- 
pearance; tiuued apparently well up to the time of the triaL 
disease was an There was DO contagion : other sheep with which 
^T^^fuie they were fed and kept having continued healthy, 
time of the Several farmers and others conversant with sheep 

sale, the jurjr * 

bnng of opmion, that ^ it existed in the constitution of the sheep at that time.*' 
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were called for the plaintiff, who stated the goggles 1824. 
to be, in their opinion, an hereditary disease, aris- 
ing from breeding " in and in^ or from relations /'* 
and that sheep so disordered would thrive, and 
seem to be in sound health generally until two or 
three years old. That there were no means of 
discovering by the appearance or otherwise, that 
sheep were so affected. That it was generally 
fatal, and no cure or prevention known for it, and 
reputed amongst farmers an unsoundness. The 
evidence for the defendant went to show, that the 
sheep were of a pedigree free from " breeding 
in and in^^ and that others of the same sort and 
older were perfectly sound. The warranty was 
proved without dispute, and the sheep were all of 
the same breed. 

For the defendant it was contended, that the 
sheep having been healthy and thriving at the 
time oii^ and for two months after the sale, must 
be considered as sound at that time ; that, inas- 
much as there were no previous symptoms to con- 
nect the disease of which they died with their 
fonher state of health, there was nothing to show 
that the disease existed at the time of the sale ; and 
that an hereditary liability to a particular disorder 
was of too uncertain a nature to be capable of 
proof, and could not be legally considered as 
an unsoundness existing at the time stipulated for 
in the warranty. 

Abbott Ld. C. J. lefl it to the jury to say, 
** whether, at the time of the sale, the sheep had 
existing in their blood or constitution the disease of 

VOL. I. L 
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ISiti. ^ which they afterwards died ; or, whether it had 
arisen from any subsequent cause ?" 

Verdict for the plaintiff for 1«0/., the 
value of the sheep which had died, 
the defendant agreeing to take back 
the remainder. 

P. WitUam and Carter for the plaintiff 
fFilde Seij., and Tancred for the defendant 



WiNCHisTMi. HOLMES V. LOVE and TUCKER. 

i4. P. being in- UsE and OCCUpatioU. 

^^\^^ The premises, for the rent of which this action 

all his estate yff^ brought, had been let for a term of 3rears to 

the benefit of Edword Edwords^ who had become insolvent, and 

^HthTSroll by ^ composition-deed, dated Apnl 19th, 1822, had 

so, that « if all assigned his real and personal estate and efiects 

and evcrv the __ 

creditors of to fVoodnum, Love, and Tucker, in trust, to sell 
!<V* whose ^^^ distribute the proceeds, after payment of the 
debts' do cxpeuscs, amougst themselves and all other ore- 
m!S.re"ha^ 5/., ditors who should execute the deed ; with the fbl- 
shaii refuse to lowing proviso ; that " If all and every the ere- 

execute, or ^ * , *' 

otherwise con- ditors of the Said Edward Edwards, whose debts 
JSd'^thb do respectively amount to more than 5/., shall 
nx months refuse to cxccutc, or otherwise consent to this 
thereof, the deed withiu six months from the date thereof^ 

said deed 

shall be void to all intents and purposes."* 

Held that a lease vested in the trustees, coul4 not be defeated under this proriio 
without an express refusal of tveiy creditor above SL to exeqite or consent. 
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the said deed shall be null and void to all intents i82i. 
and purposes." Love and Tucker^ the two de- 
fendants, executed the deed, and proceeded to 
tell the crops and stock then on the estate, Ed- 
wards still continuing in possession. The half- 
year's rent due at Lady-day^ 18^, was paid by 
them; and their liability for the subsequent 
half-year's rent, due at Michaelmas in that 
year, d^ended on the question, whether the 
estate which vested in them by the assignment had 
determined by the non-acquiescence of the cre- 
ditors, none of whom had signed the deed. 

C. F. WilUams^ for the defendants, having 
stated, that he was in a condition to prove a dis^ 
tinct refusal by several of the creditors to execute 
en* consent to the deed, but that he could not show 
any application to all the creditors, contended 
(with E. Lowes) that the proviso must be con- 
strued to mean, if any should refiise, and being 
construed or; and that the not signing was a refusal 
irithin the meaning of the proviso, and therefor^ 
the estate ceased at the end of six months. 

Abbott Ld. C. J. (having looked through the 
whole deed) said, << I am of opinion, that the 
estate vested in the defendants by this assignment 
has not been defeated. And the whole case de- 
pends upon the construction of the proviso^ on 
which two questions arise: 1st, Whether mere 
forbearance to sign is equivalent to a refusal. 
2dly, Whether the words " all and every*' must 
be taken to mean " all or every.*' Now, it must 
be recollected that the effect of the proviso is ty 

L 2 
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1824u 



H0LICE8 
Lots and 

TUCKSI,. 



defeat an estate already vested, the deed must 
therefore be construed strictly, and, I think, that 
mere forbearance to sign does not amount to a 
refusal afler a notification. The word refuse must 
be understood according to its ordinary and com- 
mon acceptation, and before a person can be said 
to refuse, his consent to the thing required must 
be asked, and an actual application is therefore 
necessary. As to the second question, it must be 
shown that the construction contended for, would 
more consist with the declared intention of the 
parties than the literal one. Now, the effect of 
the alternative construction would be to make 
void the deed, in case one out of one hundred cre- 
ditors refused to sign, which would go to deprive 
the ninety-nine who chose to sign, as well as Ed^ 
wards himself, of the benefits to be derived from 
the deed. The trust is to satisfy all the creditors 
who execute, and that object would also be de- 
feated. Not being satisfied, therefore, that an- 
other construction than the literal one would be 
more conformable to the intention of the parties, 
I think the literal one must prevail. I entertain 
no doubt on the subject myself) and as this case 
has already been discussed before my brothers (a), 
I know that they are of the same opinion on botii 
points. The defendants must show that all the cre- 
ditors have been applied to, and have refused. 

This not being done, the jury were directed to 
find a verdict for the plaintiff for 120il 



(^) This was a second trial, tl^e case was argued in the sit- 
tings out of term, before the puisne judges of the court of 
King 8 Bench, see S B.^ C. 242. 



S UM MER ASSIZES, 5 GEORGE IV. 



In the Micliaelmas Term following a new trial 
was moved for upon the points made at the trial ; 
and also upon an error in the amount of the 
damages. The Court refused the rule nisi on 
the former grounds, but granted it on the latter 
only. 
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Sehoytij Edwards^ and Carter for the plaintiff. 1824-. 

HoLMSft 

C F. WiUiams and E. Lowes for the defendants. , ^' 

LoTE and 
Tucx£&. 



DOE on the Demise of TILM AN v. TARVER. Wikchesteh, 

Aug.e^ 1824. 

EiJECTMENT to recover possession of certain lands inmiestionsof 
in Aretm in the Isle qf Wight. Sfes**" 

The plaintiff claimed under the will of Catharine ^ndincto 
Lady Fairfax. The will was dated the 20th of son maWn^'^" 
April, 1719. Soon after which the testatrix died, SrremabdJr 
and devised all her real estates to A. B. and C. 2)., upon failure of 
and their heirs for ever, in trust, out of the rents then possewor 
and profits to pay all her debts, funeral expenses, h^da^*^' 
&C., and, after the payment of all debts and funeral bie for the 
expences, remainder to her first and other sons El^SndCTSSt 
for life, and their issue in tail male respectively ; P«^n> "^ 

. , , 1 , . •! * . 1 msO^t ante /i- 

remamder to her daughters m tail \ remainder to um mortam. 
her right heirs. J^^^St 

The plaintiff claimed as devisee of Dennis Mar- paper may be 
/in, grandson of one of the daughters entitled to the Spidon o^ a * 

witness, first 
comparing it with other authentic old writings at the time of the trial 

L 3 
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i^^ ^ estate tail in remainder, and last surviving issue 

Dob on ^e o£ the family. 

*^™J^ ^^ In order to establish the pedigree, the declara- 
tions of the mother of Dennis Martin^ showing the 
extinction of the issue of persons standing in the 
line of the entail between her and the then pos- 
sessor of the estate, were offered. 

fVilde, Serjt objected, that these decluations 
were those of a person interested, inasmuch as 
the title of the plaintiff was that which the person 
making them would have had now if living, and 
which she had in contingency and expectation at 
the time of making them. 

Abbott Ld. C. J. I think them admissUile 
notwithstanding, having been made ante litem 
martam. I rem^nber a case of title to a peerage 
before the House of Lords> in which the widow 
was allowed to prove the declarations of her 
deceased husband in support of her son's title» 
though the husbsmd, if living, would have had the 
right which the declarations went to establish; 
and this has been fc^lowed up since. If no con* 
troversy existed at the time, the principle acted 
on is, that such declarations are admissible, though 
subject to observation. 

• 
In order to show that Yard Farm was part of 
the manor of Areton^ which clearly passed under 
the will, a paper was put in, entitled, " An ac- 
count of Edward HtnfUs^ receiver of tlie Isk 4^ 
WigJU estates of the Lady Fairfax for two years 
ending at Michaelmas y I727 ;" and containing. 
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amongst other entries relating to the manor of 
Areton^ the following : 

" For rent, £ s. d. 

" John Pike, for Yard Farm - 9 6 8'* 
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1824. 



Dob on the 

demise of 

TiLMAN 

V. 

Taktsk. 



Edward Haylis appeared by the books and rolls 
belonging to the manor to have been steward, 
and this paper was handed over to the present 
steward, amongst other papers and books relating 
to the manor, by the representatives of the late 
steward. 

It was at first offered without any proof of the 
handwriting ; and, on this being objected to, 

Abbott Ld. C. J. directed the person producing 
the paper to compare it with the handwriting of 
Edward Haylis in other papers belonging to the ma- 
nor, and to say upon oath, whether he believed the 
writings were by the same person. His Lordship 
said he recollected Mr. Justice Lawrence, on a 
trial at Worcester, directmg a Mr. Betyamin Price, 
tiben accidentally in court, to compare an ancient 
.writing with other papers purporting to be written 
by the same person, and to give his opinion on 
the identity of the writings. 

Verdict for the plaintiff. 

Adam, Selwyn, and Manning for the plaintiff. 
Wilde, Seijt and Carter for the defendant 



Vide Phillipps on Evidence, 1 vol. 473. last edit. 
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DORCHESTER. 



Coram Abbott^ Ld. C.J. 



DomcHMTia, REX V. The INHABITANTS of the County 
.ii^.isr,i824. of DEVON. 

A bridge used Indictment for non-repair of a bridge, in the 

only on occa- « r 

don of floods, usual torm. 

■"**^7W®"^ The bridge in question was approached by a 
nde the roald causeway lying alongside the main road, which led 
u^^dThe&a through a ford close by and below the bridge, 
public bridge, Xhe causewav and bridge were open at all times 

andthecounty . % i . i i i ^ » i. • 

liable to re- to Carriages, &c. but only used by the pubuc m 
P^* case of floods, which rendered the ford impass- 

able ; and, in very high floods, the bridge itself 
was impassable. There were no parapets, nor rails, 
nor ever had been ; nor did it appear, that the 
bridge had ever been repaired, though its existence 
was spoken to for sixty or seventy years by old 
witnesses. The road leads from market-town to 
market-town. 

It was objected that the averment, that the 
bridge was used by all subjects, &c. at all times, &c., 
was not supported, and the county was in these 
circumstances not liable. 

Abbott Ld. C. J. The bridge is at all times 
open to the public, and may at all times be used, 
though, as matter of convenience, it is only used 
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in time of floods. I think the county liable to 1824. 

Verdict for prosecution. ^ v. 

*- The Inhabit- 

ants of 

Pea Serjt. and C. F. WiUiams for the prose- ^"^^^• 
cution. 

Tancred for the defendants. 



Rex ▼. Inhabitants of Northamptony 2 M. & S. 262. 



FRYER V. BROWN. ^J?f-j,,, 

AssuMTsiT on the money counts, and a count for The piamtiff 
interest. ^ a«umpdt 

The plaintiff declared as the surviving partner 3ence an ad- 

«— ,, -, , J mission of the 

of Fryer and — Andrews^ deceased. defendant,that 

The defendant, in a conversation with a clerk ^® ^^ ^^^' 
in the plaintiff's bank, relating to the plaintiff's exchange 
demand, admitted that he owed 147/* on a bill beenreturaed 
of exchange drawn by Gilby and Ellis on Jones^ hAd^^k 
which he had indorsed to the plaintifl^ and which acknowie^ 
had been returned dishonoured ; and said, " I ad- j^^J^ *^" 
mit the debt, and you have your remedy against thou^ no no- 
me, but I hope you will forego interest, and I will dace the^ 
pay you the principal." gfJttXj^ 

also that inte- 

It was objected by Pell Serjt. that the bill of recov^te 
exchanire being the foundation of the plaintiff's "^®» ^« '^^'l 

^ ® • r was produced. 

Where two indorsements of the same party appeared on a bill of exchange, with an 
intermediate one of another person i held that the fint indcHvement must be pre- 
nuned to hare been made before the bill became due. 
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1824. demand, notice to produce ought to faaye been 
FaTUL &^^^9 ^^^ without the bill this conversatioii w» 
V. inadmi&sible. 

Bbown* 

Abbott Ld. C. J. I am of opinion, that, upon 
the whole evidence, the plaintiff was not bound to 
give notice ; but, unless the bill is produced, I 
shall tell the jury not to give interest. 

The bill was afterwards produced by the de- 
fendant, and was dated ISth Febmari/, 1813, at 
one month, for 147/. ; it was indorsed by de- 
fendant in blank, by Fryer and Co. specially, to 
Mortimer^ then by Mortimer^ and again by Fryer 
and Co. 

It appeared that one Clapcottj now living, was in 
partnership with Fryer and Andrews the whole of 
1813 ; and a question being made as to the time 
of indorsement by defendant;, to ^t^w that plain- 
tifi^ Andrews and ClapcoU were in partnership when 
the bill was negotiated by the defendant with the 
bank. 

Abbott Ld. C. J. said, the circumstance of 
Fryer and Co/s indorsement being twice on the 
bill was so strong to show that . they had taken 
and negociated it before it became du^ and re* 
indorsed it after it was ret^if ned dishonoured, that, 
unless proof to the contrary were offered, he 
should presume, that the first indorsement was in 
1813. 

ThiS clerk who made the indorsement having 
JMen called, and stated be had no recollectioii of 
the time when it was made. 
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Abbott Ld. C. J. directed a 

Nonsuit p^^^ 

V. 

Adam and E. Lowes for the plaintiff. Bmww, 

Pell Serjt and R. Bayly ^ for the defendant 



Sm Cameron w. Smith, 2 B. & A. 805. Du Belloix ▼. W^o- 
terpark, 1 Dow. k RyL 16. 



BODMIN. 



Coram Garrow B. 



REX V. TREMEARNE. . ^"•-. 

This was an indictment for peijury, charging' that a judge at 
one A. B. had been tried and convicted upon an r^se to t^^ 
indictment, for certain offences therein mentioned j ^^*^3fuf 
that A. B. aiberwards obtained a rule, calling on point of law. 
the prosecutor to show cause why a new trial for^SST"^ 
should not be granted, and that the defendant, in ^* ^^^ 
order to prevent the said rule from being made ab- fiOseij swom 
solute, made the affidavit whereon perjury was ^^Ji ^r™*" 

assigned. showing them 

There was no averment that the matters falsely within*^ 
sworn to were material, nor could it be collected »»^®n^* 
firom the indictment that they were so. 

Upon the case being called on Garrow B. point- 
ed out the objection, and called upon the counsel 
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182*. ^ for the prosecution to support the mdictment Rex 
'v. Sotaer, 2 Starkie*s N. P. C. 423. Russ. Cr. L. 




^ ^- 1789, was cited. 



Garrow B. I think this indictment is unques- 
tionably bad, and that no future proceedings can 
be had upon it, in case the defendant should be 
convicted. I therefore think it my duty not to 
consume the time of the Court in a trial that can 
answer no beneficial purpose. And I am not act- 
ing on my own opinion merely, for I have the ad- 
vantage of the Lord Chief Justice's authority, who 
is clearly of opinion that the indictment Is bad, and 
that under such circumstances it is the duty of a 
judge not to proceed. 

Cause not tried. 

Pell Seijt, Adanif Wilde Seijt, and Manning 
for the prosecution. 

C. F. WiUiams^ R. Bayly ^ and Carter for the de- 
fendant 



See Rex v. Deacon^ supra^ 27. 
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1824. 



BRISTOL. 



Coram Abbott Ld. C.J. 



WALTER V. HAYNES. J?""»\. 

Sept, 6, 1884. 

1 HIS was an action of assumpsit upon a bill of ex- A letter di- 
change by an indorsee against an indorser. flw#" jwi. 

In order to prove the notice of dishonour, it was <o/,7containing 
shown on the part of the plaintiff, that a letter^ con* dishonour of a 
taining such a notice, and addressed to " Mr. J^^^^^^ 
Haynes^ Bristolf** was put into the post-office. put into the 

postoffice ; 
neld that this 

Abbott Ld. C. J. This is not sufficient proof of rf^t'^JJ^Sf 
notice. Where a letter, fiilly and particularly notice, the di- 
directed to a person at his usual place of residence, ^ ^eS^to 
is proved to have been put into the post-office, this "^ 2 ^^^ . 

* , * -^ sumption that 

is equivalent to proof of a delivery into the hands the letter 
of that person ; because it is a safe and reasonable particular in- 
presumption that it reaches its destination ; but *^j "f^ ™" 
where a letter is addressed generally to A. B. sta 
large town, as in the present case, it is not to be ab- 
solutely presumed from the fact of its having been 
put into the post office, that it was ever received by 
the party for whom it was intended. The name 
may be unknown at the post-office, or if the name 
be known, there may be several persons to whom 
so general an address would apply. It is, there- 
fore, always necessary, in the latter case, to give 
some further evidence to show that the letter did 
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IBH. ^ in &ct come to the hands of the person for whom it 
was intended* 

Other evidence was then given, tending to show 
that the letter had been received by the person to 
whom it was addressed, and the plaintiff had a ver- 
dict 

PeU Seijt and Manning for the plaintiff. 
Bompas for the defendant 



Vide SauMdersan v. Judge^ 2 H. B. 509. Parker ▼. Gcrdoth 
7 East, 385. Kuf% r. IVeston, S Esp. N. P. C. 54. ScoU v. 
Ljffbrd, 9 Ewt, 847* S. C. 1 Campb. 246. Hawkim ▼. Atcte, 
Peake, N.P.C. 180. 




CASES 



ARGUED AND DECIDED 

AT NISI PRIUS 

IN K.R 

AT THE SrrriMGfl AFTER 

MICHAELMAS TERM, 
5 Geo. IV. 1824-^. 



ADJOURNED SITTINGS AFTER TERM AT 

WESTMINSTER. 



REX V. LYON and another. ^o^»7l^ 

This was an indictment for a nuisance in obstruct. An indictment 

1 • 1 for a nuisance 

ing a highway. toahiyhwav. 

The highway was described in the indictment "^■^^*®^ 
as << a common public highway, &c. for all the the u^e lub- 
liege subjects of, &c. to go, return, &c. with their ^^^Xh^ 
harseSy coaches^ carts, and carriages^ in and along the ^^ ** ^^*^f 

Same^'^&C andcarriage$r 

It was proved, that the highway in question ^^^^^J^ 
passed under an arch-gate way, nine feet broad of a particular 

descnptioii, 
aBd 1— dad in a particttlar saanoer could oat pm along this hjghwiy : Held that thif 
was Bot a mifldeicription, it not being laid at ahi^way for a^ cartf» carriagei, Ac 
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183*. ^ and ten feet high j tlirough which carts of a par- 
ticular description, loaded in a particular way, 
could not pass. 

The counsel for the defendants objected, that 
the way proved was different from that described 
in the indictment, that the indictment should not 
have described this a highway through which << all 
the liege subjects of, &c. could go, return, &c 
with their horses, coaches, carts, and carriages," 
&c. but have described the way particularly accord- 
ing to the fact 

LiTTLEDALE J. I havc somc doubt whether this 
indictment is properly framed in describing this 
as a way for << all the liege subjects of, &c. to go, 
retium, &c. with their horses, coaches, carts, and 
carriages," &c. ; as there are many carriages in use 
which could not pass through this way. I shall 
not, however, stop the case, but reserve the point 
for the defendants to move the Court upon it if 
they think fit 

One of the defendants was found guilty. 

Gumey and for the prosecution. 

Abraham for one of the defendants. 
F. Pollock for the other. 



In the following Hilary Term, Abraham moved 
on this point. But the Court were of opinion, 
that the objection ought not to prevail, the mean- 
ing of the indictment being that such coaches, 
carts, and carriages should pass along it as tlie 



k 
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width of the road, or as in this case the archway ^ i^^ 
would permit; it was not laid as a way for all 
carts, carriages, &c. 

Rule refused* 




■jrf- 



See Allen r. Ormonde 8 East, 4. Rex r. InhaMantt of Hoi' 

fiM^ ibidi 6* n. a. Rex v. Inhabitants of Northampton^ 

S M. & S. 262. Rex v. Inhabitants of Lancashire^ Sum. Ass. 

1S20, Starkie'B Evidence, Part 4*. p. 316. Rex r. Inhabitants 

tfDewmy raprai 144. 



Stt 



PARTRIDGE, q. t v, COAXES. w.„«k,™, 

I>ec. 14, 1824. 

Debt on 19, Ann. st.Q. cA6. to recover penalties 
for usury. '" ^^^ ®" ^^ 

The declaration stated, << that after the S9th to rea>yer pe^' 
day of September IJU, to wit, on the 3d day ^^^^ 
of Jvhf 1824, one Thomas Dauncey made his bill declaration 
of exchange, bearing date the same day and year, S^^^^^ 
directed to one Daniel Orphen^ whom he thereby ^^^^^ 
required to pay three months after the date, to his 5d ^ July 
order, the sum of 100/., which biU of exchange ^H^i^^n^ 
the said Daniel Orphen, on the same day and year ^^-^^f**^ 
accepted ; and the said bill of exchange being so ofjS^Lnt^r 
accepted, afterwards after the 29th of September 2fdTz>!/ii!I 
1714, to wit, on the 8d day qfJuly 1824, it was theie^Smgand 
corruptly, &c. agreed between the said defendant Mm^fuutii,** 
and the said Thomas Datmcey : that the said de- *^ '^^ 

^ money was 

fendant should lend to tlie said Thomas Datmcey Proved to hare 
the sum of 100/. and should forbear and give day thesth^^.- 

held that tfao 



iras a fintal Tarianoe: that the dajr thourii kid under a wd&Rck it material; that in 
•n action for usujy it must appear on the face of tne record, that the oeriod of fbrbear- 
■Dce is such, that the intflrett taken is moie thao the par^ is by Uw aUowed to raceivtt. 
VOL. I. M 
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18^. 




of payment until ,the said bill of exchange should 
become due, to wit, until the 6th day of Oc/o6er 
then next following ; and that for the forbearing 
arid giving day of payment of the 100/. the de- 
fendant should receive from the said Thomas 
Datmcey the sum of 6/. 5s. \ . and that for se- 
curing the payment of the 100/. so to be lent 
the said Thomas Dauncey should indorse and 
deliver to the said defendant the said bill of ex- 
change/' &c. 

The declaration then averred, " that the defend- 
ant afterwards, to mt^ on the said 3d day of July 
1824, did lend and advance to the said Thomas 
Dauncey the said sum of 100/., and did forbear and 
give day qf payment for the same to the said 2%o- 
nww Dauncey^ from the lending and advancing 
thereof, until the 6th day of October. And that 
in further pursuance of the said corrupt bargain, 
the said defendant then and there, to wit, on the 
said Sd day qfJtdy 1824, did take from the said 
Thomas Dauncey the sum of 6L 5s. for the forbear'* 
ing and giving day qf payment thereof as aforesaid; 
and that to secure the payment of the 100/. . the 
said Thomas Dauncey in further pursuance, &c« 
indorsed the said bill of exchange. And the said 
plaintiff saith, that the sum of 6/. 5s. exceeds the 
rate of 51. per cent., contrary to the form of the 
statute," &c. 

It appeared in evidence, that the defendant on 
the 5th of July 1824, gave to Thomas Dauncey a 
check on his banker for 98/. 15^., dated the 3d qf 
July, 1824, and received at the same time from 
Dauncey five pounds in notes. 
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. Denman for the defendant contended, that this 1824. 
was a fatal variance ; that it appeared in evidence 
that the money was not advanced until the 5th of 
Jtdj/y the day the check was delivered to Dauncey^ 
whereas in the declaration the time of forbearance 
is stated to be <^ from the lending and advancing 
thereof/* which according to the declaration must 
be taken to be the 3d oi July^ and not the 5th as 
proved. If it is contended that the 3d of Ji4y is 
not to be taken as the day, because laid under a 
videlicet f then no day is laid in the. declaration 
from which the defendant forbore : but the time 
being stated under a videlicet, cannot in this case 
make it immaterial, for unless the period of for« 
bearance is stated, there is nothing upon the re* 
cord to show, that an offence has been committed 
against the statute ; if a day is material, the put- 
ting it under a videlicet will not make it immate- 
rial ; Johnson v. Prickettj 2 Saund. 291. b. 4th 
edit. It is also necessary on another ground that 
the time should be stated, viz. in order to protect the 
defendant against a second action for the same 
offence. The cases of Carlisle v. Trears, Cowp, 
671. Harris q. t v. Hudson, 4 Esp. N. P. C. 152. 
Brooke q. t v. Middleton, 1 Campb, 445. are ex- 
pressly in point* 

Abbott Ld. C. J. There is nothing in the last 
objection of the defendant's counsel, namely, that 
it is necessary that the time should be stated in 
order to protect a person against, a: second action 
for the same offence ; that may always be done by 
proper averments. The force of the other otgeo 
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Notice to s 
idefendantto 
•produce a 
check drawn 
<hy him and 
paid by hit 
banker, is fof- 
fideiitioen- 
title the pUubv 
tiff to g^ve se- 
condary evi- 
dence of its 
content!^ aU 
though the 
chedcr^ 
jmonsinthe 
banker^s 
bands. 



tioii is, that it must appear on the face of the de- 
claration ; that the money paid for forbearance, is 
more than the proper rate of interest, and thei^ 
fore it is material that a day should be stated. Att 
the cades the defendant's counsel have cited as far 
as they go differ from the present ; and this point 
therefore cannot be decided so much upon autho- 
rity as upon principle. I am of opinion that you 
must, in a declaration for usury, show, on the face 
of the record, that the period of forbearance is such, 
that the sum taken, for interest is more than the 
party by law is allowed to take ; if in this case you 
omit altogether the 3d of Juh/f then the only alle* 
gation on the record will be, that the forbearance 
is from the day of lending ; still the Sd of Jufyf 
notwithstanding the tddeUcetf must be considered 
as the day of lending, and that being so, I am of 
opinion the money having been proved to have 
heem lent on tiie 5th, the variance is fatal. 

Notice had been given to the defendant to pro* 
duce this check for 98/. 15^. Upon the non-pro- 
ducti(Hi of which, the plaintifi^s counsel proposed 
to ,g»ve parol evidence of its contents. 

Denman objected, as the check was in the cu!(- 
tody of the banker ; or, at all events, it had not 
been shown to have been delivered from the banker 
to the defendant. 

Abbott Ld. C« J. I think the plaintiff has done 
enough to entitle him to give secondary evidence 
^ its contents^ Chedks are generally returned 
10 tikf euitomfin } but if at^ while » the hands ef 
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the banker, they must be considered in the posses- 1^S4<. 
jsion of the customer ; the banker is his agent Pabtvogb 

Nonauit. ^- *• 

r. 

COATIS. 

Scarlett and Abraham for the plaintiff. 
Denman C S., F. Pollock^ and Holt for the de- 
fendant 



See Saunders' Rep. 1 vol. 295 a. 5th Edit* 



BHBHBBH 



ADAMS V. KELLY. - wmtioksteb. 

Dec. 14, 18S4. 
(/ASE for slander. In order to 

There were several counts in the declarationi ^^^had 
stating the words in different ways, and the last caused and 
count stated, *' that the defendant did compose and primed libel 
publish, and cause and procured to be composed L' J^ST^ 
and published and inserted in a certain public paper; a 
newspaper, called the Observer^ of and concerning j!^^ewsl^ 
theplaintifl^ &c. the following false, &c* libel,** and wcr proved 

r "-^ & ^ ^ that he had 

then set out with the usual tnntiendos, the paragraph given a written 
inserted in the paper. SH^r ^f 

The words stated in the first count, were proved the news^ 
to have been spoken by the defendant, and the ^uof wUch" 
following evidence was offered in order to prove ^^jj^SLfby ' 
the last count of the declaration. the defendant 

fortbepurpofe 
of inch publicatioDy and that the new8pif)cr then produoed was eiactly the ftame^ with 
the exception of one or two slight alterations, not affecting the sense : Held, that what 
the rcnporter published, in consequence of what passed with the defendant, might be 
eonmered as published by the defendant; but that the wmtptfet could not be read in 
evidence, without producing the written account deliyeredb/tae witaeM to the •ditM*. 

M 3 
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1824.^^ A witness (at that time a reporter for the 06- 
server newspaper,) stated that he had met with the 
defendant, who communicated to him the slander- 
ous matter set forth in the first count relating to 
the plaintifi^ which the defendant said would make 
a good case for the newspaper. The reporter de- • 
sirous of obtaining information for his paper, at- 
tended the defendant to an adjoining tavern, and 
who gave him a more detailed account, for the ex- 
press purpose of inserting it in the paper with 
which the reporter was connected. Afterwards, 
from the particulars communicated by the defend- 
ant, the reporter drew up an account which he left 
at the office of the Observer^ to be inserted in that 
paper. 

An Observer newspaper was then put into the 
witness's hands, and he stated that a paragragh 
in that paper contained exactiy the same account 
which he sent to the editor, with the exception of 
some slight alterations, not affecting the sense, 
made by the editor. 

The counsel for the plaintiff then proposed to 
read the newspaper. 

Gumey for the defendant objected to the news- 
paper being read j the written paper which the re- 
porter sent to the editor, containing the account 
communicated to him by the defendant, must be 
produced ; whether the printed paper is a copy of 
what the reporter has written, can only be seen by 
comparing them together. 

Abbott Ld. C. J. This newspaper is proposed 
to be given in evidence, in order to sustain that 
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count, which charges the defendant with publish- 1824. 
ing the printed libel set forth in the declaration. 
The evidence is, that the reporter put something in 
writing from his conversation with the defendant, 
and which he gave to the editor. What the re- 
porter published in consequence of what passed 
with the defendant, may be considered as pub- 
lished by the defendant ; but you must show that 
what was published is that which was given to the 
editor by the reporter, which you can only do by 
producing the paper itself. 

Verdict for the plaintiff, damages 20/. 

Scarlett and Talfburd for the plaintiff. 
Gumey and DowUng for the defendant 



THE APOTHECARIES COMPANY v. WEstmNSTE.. 

BENTLEY. I)«.i7,i824. 

This was an action for a penalty on the statute Avei'ment in a 
55 Geo. 3. c. 194- for practising as an apothecary thc5^G.5. 
without having obtained the certificate required feij^fl,^^^ 

by that act. tised as an 

All the counts of the declaration contained the ^^li^^hav^ 
aUeeation, that the defendant did act and prac- ^obumed 

*■ tuck cerixftcate 

tise as an apothecary, &c. ^' without having ob- ath^ihatmd 
tained such certificate as by the said act k re* ^/^Ael^iat 

quired J^ the onw pros. 

No evidence was offered by the plaintiffs to show defendant had 

the defendant had not obtained his certificate. ^S^cirtc^tet 

The plaintifis having closed their case^ Brougham with him mtd 

. not with th« 

» ^ pUuntifi. 



1^ 
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The Afo- 

thkcakiss 

Company 

V, 

Bbntlit. 
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Ibr the defendant submitted, that there must be a 
ncmsuit, the plaintifis have in all the counts all^ed^ 
that defendant practised as an apothecary without 
bloving obtained his certificate, and they must prove 
their aUegption. The distinction he concmved 
was this, tiiat where an exception was created by a 
distinct clause, the burthen of showing that he ^as 
within it lay upon tlie defendant ; but here the 
e^^ception was introduced to qualify the penal 
clause in its very body, the negative therefisre 
must be both stated and proved by the plaintiffs. 

Scarlett admitted, that where an exception is in- 
troduced in the same clause, it ought to be n^a- 
tived in pleading; but denied the necessi^ o£ 
proving it, and instanced as exactly in point, the 
case of convictions against unqualified persons for 
sporting, in which every possible qualification must 
be negatived, and in which the proof of qualification 
is nevertheless cast on the defendants ; and he 
cited as in point IUji^ v. Iktmer, 5 M. & S. 206. 

Abbott JA. C. J. I am of opinion that the 
affirmative mufit be proved by the defendant I 
think that it b^g a negative, the plaintiffs are 
not bound to prove it ; but that it rests with the 
d^f^nd^nt to est^bli^h his having a certificate. 

Verdict for the plaintiffi 90L 

Searkft, Qum^^ and Campbell for the plauittfi. 
Brougham and Piatt for the defendant 



See die cases on this subject collected in Starkie's Evidrace, 
ftetS. p.97&B.(c), and Furtii p. 627. In Rex \. 
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8 Burr. 1475, which was a conviction for trading as a hawker 18M. 
and pedlar without a license, it was held that the onus of prov- 
ing ^e licence lay on the defendant. 



tmamKammsmKaaagmmm 



GILLON ». BODDINGTON. SS^^ISt 

\jABE* The London 

This action was brought against the defendant sc^^.Ia7. 
as treasurer of the London Dock Comp»iy, to re- 'J^i- enacts, 

. , n . . ' that no action 

cover a compensation in damages for an injury to shaU becom- 
the plamtiTs reversion, in one third part of a cer- JSi^S^SSj 
tain wharf, called Downe*9 Wharf, occasioned by f^J ^ng done 
certain works carried on by the London Dock ofthat^^- 
Company adjoining to the said wharf. ^jSif^^]^' 

It appeared in evidence, that one undivided after the fact 
third part of Downe*s Wharf had been devised to r^^Lotuhn 
the plaintiff's father for life, with remainder to the J^ock Com- 

* pvay had, two 

8<m in fee, and that the plaintifi^s title to the pre- yean before 
mises did not accrue until the death of his father jneotorMB^ 
in JprU 1823. «?'^' T^^n 

It was proved, that the London Dock Company of a wharf 
in deepening the foundation of a dock immediately y^d^^thSd " 
adjoining Downers Wharf, had undermined a wall pwt of which 
belonging to the wharf, so that every tide that father^en ^ 
brought water into the dock upon its return wash- J|^*J-fhi^ 
ed away some of the materials of the wall along mainder to hk 
with it, and that the injury arising from this was so In^conse^ 
great, that in the opinion of the surveyors, called on ^e^^e of thb 

^ ■* • ' undermining 

the part of the plaintiff who had seen the state of the wall fdi; 

bui after tke 
fUka^i title accrued: Held, that die ion ndght maintain this action, although the 
W9U wai ondmibpl during the lile-ttne of thf ^'ther: Held, th^ the action hariog 
been brought withm rix months after the fiUling of the wall was suttdcnt. 
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18S*. tJie wall in November 1822, it was impossible that 
GiLLOM it should stand for any length of time, 
« ^- It was proved, that part of the wall fell in 1824, 

in consequence of being undermined in the man- 
ner that has been stated by the works carried on 
by the Dock Company. 

Thomas Grey and William Fletcher were proved 
to be the tenants in possession. 

Scarlett for the defendant submitted, that the 
plaintiff must be nonsuited* The declaration 
states, >* that the plaintiff now is, and at and during 
the several times when the wall hereinafter men- 
tioned was kept and continued, and permitted and 
su£fered to be, remain, and continue so under- 
mined, shaken, and damaged and injured; and 
the soil under the same so shaken, loosed, and 
washed away; and the hereinafter parts of the 
wall fell down, and the remainder thereof be- 
came and was in such a tottering, ruinous, and 
dangerous state as hereinafter mentioned, was 
seised in his demesne as of fee of and in the re- 
version of one undivided third part of the wharf, 
with the appurtenances hereinafter mentioned, 
subject to a certain tenancy ; that is to say, a te- 
nancy from year to year of Thomas Grey and WU-- 
liam Fletcher.** The defendant therefore declares, 
not for any injury done to his remainder expectant 
on the determination of his father's tenancy for 
life, but he declares for an injmy done to himself 
after he . became possessed of the reversion, sub- 
ject only to the tenancy of his tenants Thomas 
Grey and WilUam Fletcher. Now the evidence 
clearly is, that the injury was done in his father's 
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life-time, and I take it to be perfectly clear, that 1824. 
if the father could have maintained this action the gillon 
son could not. If then the father had brought *'• 

this action and could have established the fact, 
that the works of the Company at the period of 
Nwember 1822, had produced such an effect on 
that wall that the whole must be taken down, he 
could clearly have maintained this action, and I 
apprehend such an action cannot descend to his heir. 
The son can maintain no action, except for some 
injury done to his reversion after he became pos- 
sessed of it The evidence here is, that all the 
injury was done before. Another ground on 
which the plaintiff must be nonsuited is, that by the 
London Dock act, 39 & 40 G. 3. c. 47. s. 151. it is 
enacted, that no action shall be commenced against 
any person for any thing done in pursuance of this 
act after six calendar months next after the fact com- 
mitted. Now it is clear, according to the evidence 
in this case, that the act was done in 1822, and 
consequently the action is not commenced as the 
statute provides within the six months. 

The Attomey-General in answer to the second 
objection, stated that it had been decided in Roberts 
V. Read^ 16 East, 215. that where an action is 
brought for consequential damages, arising from 
an act done, the period within which the action is 
to be brought is not to be calculated from the 
doing the act, but is to be calculated from the 
period when the consequential damage has been 
occasioned, which is the foundation of the action. 
The first objection he contended was open to ex- 
actly the same answer as he had ^ven to the se- 



i 



V. 
BoDDUrOTON. 



164 CASES AT NISI PBIUS, K. B. 

I82f. eond ; the action is tbunded on the consequential 
GiLu>N damage^ viz. the necessity of rebuilding this wall, 
and the expence of doing it, which arose after the 
time that the plaintiff's title accrued, and within six 
months of that period the present action had been 
commenced. Sutton v. Clarke^ 1 Marsh, 4S7« 
S. C. 6 Taunt 29. 

Scarlett in reply. The correct distinction has 
not been made between the cases ; where there is a 
continuing damage, then the parly is not bound 
to bring his action merely when the damage be- 
gan, but here is a case where the event is ascer- 
tained and the consequence is predicted ; the da- 
mage was not only done, but ascertained before 
the plaintiff's title accrued. 

Abbott Ld. C. J. I am of opinion that the 
case of Roberts v. Read is an answer in point of 
authority to the objection which has been taken 
upon the act of parliament, and I cannot forbear 
saying, that I have great pleasure in finding such 
a decision in the books ; for it appears to me to 
be one in which the wisdom of the common law 
has been interposed to prevent the injustice which 
might arise, from too literal an adherence to the 
words of an act of parliament In respect of the 
first objection, I also consider this case as a de« 
cided authority, and I agree with the Attorney* 
General that the principle there established is strictly 
applicable to the first objection. I take the facts 
in this case to be, that in the life-time of the father, 
not only an excavation had been made by the Lon^ 
don Dock Company, but that the first consequence 



BoonmaTov, 
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of that excavation, viz. the washmg away of the 1824. 
soil from under the wall by the water of the river Qnlov' 
had taken place ; but the wall did not fall until „ y- 
after his death. For the expence of rebuilding that 
wall, notwithstanding the alteration of title by the 
death of the father, I am of opinion that the son 
may maintain this action. » 

Verdict for the plainti£^ damages 500/. 

The Attomey-GeneraU Taunton^ and R.Bayly 
for the plaintiff. 

Scarlett^ Harrison^ Bosanquet Serj., F. Pollock^ 
and Carter for the defendant 



FOOTE t;. HAYNE. westmikstei, 

J>c.21. 18S4. 

This was an action for breach of promise of mar- The retainer 

• of a counsel 

nage. for a cause 

It was opened by the plaintiff's counsel that he "j^ thcnature 

01 a Dnyileseci 

should prove that the defendant had on the Satur- communi(^ 
day preceding the Monday which he had fixed not J^iJ"*" 
for die marriage taking place, sent and retained closed. 
Mr. Scarlett as his counsel, in anticipation as was 
suggested, of any future action that might be 
brought for the non-fulfilment of a promise, which 
he then had it in his contemplation not to per- 
form. 

In order to prove the delivery of the retainer, 
and the entry in Mr. Scarlett's book, his clerk had 
heea served with a wbpcena duces tecum. 

The plaintiff's counsel haying put some ques- 
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ISIMf. ^ tions to a witness as introductory to calling Mr. 
8carktf% clerk, 

Abbott Ld. C. J. interposed. From what has 
been stated in the opening of the plaintiff's coun- 
sel, and from the questions now put to one of the 
witnesses, it appears to be the plaintiff's intention 
to prove that Mr. Scarlett was retained by the 
defendant, at the period mentioned by the plain- 
tiff's counsel. I am of opinion that no commu- 
nications with professional men relating to a cause 
can be disclosed, and I, therefore, shall not receive 
the evidence, considering this as a confidential com- 
munication. I thought it right to interpose my- 
self; and not leave the objection to be taken by 
the counsel, being clearly of opinion, that this is 
strictly a confidential communication. 

Verdict for the plaintifl^ damages 3QO0L 

The AttwneyJGenerak Gumey and Piatt for the 
plaintiff. 

Scarlett^ Braugkamj and Adolphus for the de- 
fendant 



WimcnOTn, REX r. PARKINS. 

JDlfC. n. 1824. 

On a trial for -^ ^^^ ^^'^ ^^ indictment for peijurr. 

oi^l!^K^ The defendant upoo the jury being sworn v^ 

defiendaot it plied to the CooTt to sit Within the bv» as moie 

Doleolitledto 

fi||fatqf addrefui^tbejiiiy; bat ammdm^ mgmt fer hia tmw^am of kv tint 
antii^ and foggeft the qnotioai to bt pit to tibc -^ 
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convenient for the purpose of addressing the jury, las^. 
and conducting his case, and referred to the case of 
Rex V. Thistlewood ; he also appUed to the Court 
to allow his counsel to cross-examine the witnesses 
and argue points of law, reserving to himself the 
right of addressing the jury, 

Scarlett^ for the prosecution, stated that Rex v. 
Thistlewood was a trial at bar, and the defendant's 
proper place was at the bar. 

Abbott Ld. C. J. The proper place for a defend- 
ant when he conducts his own cause is the floor of 
the court, and I cannot allow him to plead his own 
cause at the bar. The defendant's counsel may 
argue for him any points of law that arise ; but I 
cannot, if he conducts his own cause, allow his 
counsel to cross-examine the witnesses for him. 

After the examination in chief of the flrst wit- 
ness for the prosecution, 

C F. Williams and Langslow applied to the 
Court for permission to cross-examine for the de- 
fendant, the defendant still reserving to himself 
the right of addressing the jury, and they cited as 
an authority the case of Redhead Yorke, tried at 
the York Assizes, 1795, before Mr. Justice Rooke, 
when such a course was adopted, and contended 
that Bex v. PVhite, 3 Campb. 98. was incorrectly 
reported, that the point there decided was that the 
defendant's counsel should not be allowed to cross* 
examine witnesses for him, if he likewise put ques- 
tions himself and afterwards • addressed- the jury, 
but that case did not decide that the whole of the 
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1824;. examination might not be conducted by the defen- 
Rsz dant's counsel. 



V. 

PAmsmi. 



Scarlett^ for the prosecution, objected to Uiis 
course, and stated that he was present at the trial 
of Redhead Yorke ; Mn Hothani appeared as coun- 
sel for the defendant, and cross-examined the wit- 
nesses, and argued points of law. Upon the dose of 
the case for the prosecution, the defendant himself 
rose to address the jury, and, after much discussicm, 
was aUowed to proceed. This course was much 
canvassed at the time, and disapproved of generally 
at the bar, and only permitted by the yndg/d frcnn 
the peculiar circumstance of Ihe case, (a) 

Abbott Ld. C. J. I have never known an is^ 
stance where counsel have been permitted to adopt 
the course contended for on behalf of the defend- 
aut, and I think, if allowed, it would lead to great 
inconvenience. I shall permit the counsel to rag- 



(«) It appears in the report of this case in the State Trials, 
vol. xxv. p. 1021. that at the close of the opening by the coun* 
sel for the prosecution, Mr. Yorhe applied to Rooke J. to leam 
nrhether both his counsel and himself might not address the 
jury. He was informed by the learned Judge that both could 
not, and that he must make his election. It also states that Mr. 
Yorke applied to be permitted, when his counsel examined the 
witnesses, to examine them himself also, which was reftised; 
that the cause then proceeded, and 'Mx.Yorhe and Mr. HoAmm 
his counsel alternately cross-examined the witnesses for the 
prosecution. On the close of the case for the prosecutioi^ 
the learned Judge asked Mr. Yorke whether he had deter- 
mined to address the jury himself or leave it to his counsel. 
Mr. YorU addressed the Jury, and Mr. Hoiham and hittMdf 
OTaaihrt tiie wimeisis ealltd for the dafeace. 
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gest from their wisdom and experience, any ques- ^ 1824. 
tion they may think it advisable for the defendant 
to put to the witnesses, and to argue for the 
defendant any points of law that may arise ; and 
I will allow the defendant to sit. within the bar 
while he cross-examines the witnesses, that his 
counsel may suggest questions, but when he ad- 
dresses the jury he must return to the floor of the 
court 

Not Guilty.. 

Scarlett, Adolpkus, C. Phillips, and Quin for the 
pirosecution. 

Defendant in person, and C. F. Williams, and 
LangUm, as counsel. 



DARTNALL xk HOWARD, and Another. ]?i«i?'f™* 

jisaUMPSIT. Plea general issue. An examined 

The defendants had been employed by the plain- J^^J Sf Sa^ 
tiff to lay out the sum of 1400/1 on annuity, and ^'^3^ 
this action was brought to recover a compensation » witness who 
in damages, for their having laid out such money {|J^^^Sl^ 

upon insufficient security. o£ the defend- 

In order to show the defendants' admission of ginai, although 
the insolvency of a surety in the annuity deed, the J{^®„^^f g 
plaintiff proposed to read an examined copy of an not produced 
answer in Chancery by the defendant Howard, to a that L speakt 



against 



the defend- 



the present annuity, by persons not parties to the ant's signa- 

tore to it. 



present action. 

VOL. I. K 
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14^ In order to identify the original answer of whichf 

Dabwall ^^ purported to be an examined eopy as the aa^ 

»^ sw^ of this defendant^ a witnests was called wha 

and another^ said he had examined this original answer, and that 

it ii^as signed by the defendant, with whose haad« 

writing he was acquainted. 

^ Gvme^ for the defendants contendec^ 1st, thai 
an examined copy of an answer was not evidence 
in this case, but that the original should have been 
produced. 2dly, that the opinion of a witness as 
to the hand<>writing of a person to a document 
which was not produced, could not be received* 

Scarlett. Since the case of JjaAj Dartmouth V* 
Roberts, 16 East, 334., it is clearly settled that an 
examined copy of an answer in Chancery is admis.' 
sible in evidence, although offered in a cause be- 
tween different parties. The only excepted cases 
arefoFg«7 and petjury. As to the second otjec 
tion, he contended that HermeU v. Lyon, 1 B. & A. 
' IBS. was an implied authority for putting such 
B question to establish the identi^ of the de- 
ftndant 

Gumetff in reply, admitted that he could not, 
since the case of hsidy Dartmouth v. Roberts^ sustain 
his first objection, but relied upon the second. 

Abbott Ld. C. J. I am of opinion that I oi^t 
to allow the question to be put to the witness, and 
I think the case of HermeU v. Lyon is an authority 
for so doing. . Both my Lord Ellekborougr and 
Mr. Justice Holbotd, in that case ii]q>ear to fanre 
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thought, that the original answer itself would he 
evidence without proving the hand«*writing of the 
defendant The evidence here c^ered I tluok 
must be received, the object of which is by proof ait^^Sier. 
of the defendant's hand-writing to identify the 
answer, and show that the examined copy of the 
answer put in, was the answer of the same defend- 
«rt H€fward. 

The plaintiff was Nonsuited* 

Searktt^ Thdal, and Abraham for the plaintiff. 
Qumetf for the defendants. 



A rule nisi for a new trial has been granted on 
other grounds, and is now pending. 



QBE 



*Pi^»»«**^** 



BEX V. BELLAMY. ST^!™/. 

This was an indictment for peijury in giving An indictmeDt 
evidence on the trial of an indictment for an as- ^^^t^^^ 
saidt, at the sessions for the County of Middlesex^ recordof a 

rro • T 1 t n conviction at 

The mdictment in setting out the record of con** xheMuUiewex 
viction for the assault, stated an adjournment to J^^JiJ^'^ 
have been made by Const. Esq. and A* B. C. 8^ Z)., ^' ^°ad *^ 
and others their fellows, justices of our said lord const, Siq. 
the king, assigned. &c. ^l^iSSiS* 

The examined copy of the record of conviction feaowi.^c.jtw 

* "^ tices. An cx- 

oopy of the record of conTictton when piodoced, ftated the adjournment to have 
made by Const, Esq. and E.F.G. mtd oAert^ 4t?. : Held, that tins defect might be 
cored by parol eridence of an adjournment madel^ the persons named in the mdictment : 
Held, that do such evidence being giren, the Tariaiice was fiital. Semble. A minute- 
book in which an entry of the oroceedings at sessions are made, and irom which book 
ikp,tM epntaininf the record Pt sodi proeecrfmgP i« iitbsecroenUy made up, is not itself 
1^-nioora so as to be*admilssibie in evidence as a proof of toe fact there stated. 

N 2 




yjfi CASES AT NISI PRIU8, K.B. 

18M. when produced in evidence, stated the ac^ura- 
ment to have been made by Constf Esq. and E.F.G.^ 
and others their fellows, justices, &c 

Denmanj for the defendant, contended that this 
was a fatal variance. 

C F. TVUUamSf for the prosecution, admitted 
the objection was fatal, imless he should be able to 
show that the parties stated in the record of con- 
viction, as set forth in this indictment, were really 
present at the sessions ; and he proposed to give 
evidence to that effect 

Abbott Ld. C. J. But must not their presence 
be verified by some record? and does not the 
record when produced vary from the statement in 
the indictment ? I shall not, however, stop the 
case here ; you may proceed to prove that the jus- 
tices stated in this indictment to have been present 
at the sessions were actually there. 

In order to establish this fact, the following evi- 
dence was given. 

A witness from the office of the Clerk of the 
Peace produced a minute book, which contained an 
entry, not drawn up in any formal manner, of tiie 
names of the particular justices, who were present 
at the day of adjournment mentioned in the in- 
dictment, and amongst whom were all the names 
mentioned in the indictment ; these minutes were 
made by a clerk in the same office of the name of 
JRicJuxrdSf whose duty it appeared to be to attend 
at thequarter sessions^ for the purpose of making 
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these entries at the time ; but Bichards was not IdSi. 
called as a witness, and there was no evidence to 
show whether he was present on the particular 
day, further then the entry itself. In the same 
book on the opposite page to the entry ahready 
stated, was another, drawn up by the witness who 
produced the book ; this was in the form of a 
record, and was, in fact, a summary of all the 
names of the justices attending upon the Quarter 
Sessions upon each day during the sessions, but it 
did not distinguish who was present upon any par- 
ticular day ; amongst these names also was the jus- 
tices mentioned in this indictment. 

The witness stated that this book was the official 
book for all entries, and that from the minutes 
contained in it a roll is made up, containing the 
records of the proceedings at sessions. 

Denman contended, 1 st. That this evidence was 
not admissible ; that the examined copy of the re- 
cord of conviction had been put in, stating by whom 
the adjournment was made, and no evidence could 
be received to prove that other persons were present 
at the adjournment than those mentioned in that re- 
cord J and 2dly, supposing the counsel for the pro- 
secution may produce evidence to supply the defect, 
and show that these persons were present, the evi- 
dence given is not sufficient for that purpose. There 
is no evidence that Richards made the entry in the 
book at the time stated, and no witness has been call- 
ed to prove the justices stated by that minute to be 
present, were there on that day. It may be true 
that the records are made up from this minute book, 
but after the record is made up it couUl not be 

N S 
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t>^rmitted in any case .that the record should be 
toDfradicfeed ot explained by theae mimiteck 

C.F. WiUiams contended t^at tbis minute^iioek 
^liFtt^ k fbcft, the official record of the proceedings 
Hii sessions, and aa such admissible as |Rt)of df the 
facts tfaevein stated Tliat it being a record of the 
'^djoummeht by the Coitit ftself, it woold be better 
Evidence of the persoiis then present, than any 
^Tooi by witniesses who could spc^k to the presence 
cif the justices* 

Abbott Ld. C. J- 1 yield very relactantly to 
the objection which has beefn taken by the defend^ 
^Mt's counsel : not but that I think it the inqiera- 
live duty of counsel, in prosecutions of every 
description, to take advairtage of every fbmnd ob^ 
jection that may present itself*; but the reluctance 
I feel anses fhMfi knowing that if there is any error 
in iny judgtnfent, there will Ije no future oppor^ 
tunity for setting it right Upon the *Aillest con- 
sideration I <:an give this subject here, I am of 
cipinion that the defect has not been legitimately 
temedied. The indictment states an adjournment 
by Mr. Con^t and others ; the examined ccqpy of 
the record of conviction produced, ^ates <mly <me 
of the persons named in the indictment, tts present 
^t the adjmunment, and states three or fbur other 
names of persons not mentioned in the indictmeoit* 
It X^^ contended that although the Record omitted 
ih^se names, thstt it might be applied by o^r 
16vid€!nce, antl I thought it mi^t ; but the quMtton 
is as to the sufficiency of the evidence. I db not 
ihita^ tif6 ndntites eritered in this boiric by Rkhanis 
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IS a record, or in the nature (^ a record, ^^hen . U^ 
fottows on the next leaf that which is very much 



in the nature of a record, and it contains the names, ^^ 
ABMmgst others, of those who are stated in this in* ^'^"^ 
dictment to have been present at the adyoumm^j^ 
But the question is, admittiilg this hoi^ik to be a 
neeordf how £ir the one record can be comepted 
bf the other. Now this entry gives you the names 
^ every person present at any day duiiqg the 
ttsssions, not the names cS those present at any 
{particular day, therefore this will not supply the 
defect; it does not point out the persons present on 
the particular day. The first entry being nothing 
ia the nature .of a record, you should have called 
flome person who could have stated that he was pre- 
aeat, and saw the justices named in die indictment 
{unesent on the day in question. 

Not Qmiky. 

C F^ WilfiamSf Prendergast, and LgngsUm for 
the prosecution. 
Oenpuinf C $• and C. Phillips for the defendant 



!• 



ADJOURNED SITTINGS AFTER TERM IN LONDON. 



CHAJRLETQN v. COTESWORTH. jS^r^lS, 

jissuMMiT for work and labour, and wagesf, as Where Umto 
^naster and commander of a certain ship ; and the agreement be- 
,u|sual money counts* JT^^^^d 

OfiiiMi of a »hipy not mentionlpff i^rniw^y and the owners have redeived payments in 
riiptct of primage firom the frognters : Held, that the master, by usage of tradoi is en* 
4fl|9d.tasuch payments* 
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1825- This action was brought to recover the sum of 

^^2^1!^^ 1151. the amount of primage due to the plaintiff as 

v- . master and commander of the ship Oporto^ on 

three several voyages from London to Pemambuco, 

and back again. 

The plaintiff held the command of the ship un- 
der the following terms reduced into writing : ** At 
1021 per month wages, one-third of all passage 
monies, and the owners to find the cabin/' 

It was admitted that the defendant, as owner, 
had received in account, the amount of freight 
and primage^ the sum not being stated in the ad- 
mission. 

The primage claimed was calculated at the rate 
of 5 per cent on the freight, and the bills of lading 
all contained the words << with primage and average 
accustomed.'' The plaintiff had accounted with 
the defendant for the two first voyages without 
any charge for primage^ but on being dismissed 
from the command of the ship he demanded prp- 
mage for the three voyages. 

The defence was that the special agreement 
between the parties excluded the plaintiff's claim. 
And several merchants and ship owners were 
called on both sides to prove the usage of trade 
with respect to primage; but no instance was 
spoken to in which 'primage had been paid or 
resisted, in the case of a specific agreement silent 
as to the claim of primage. The practice was 
stated to be, to have specific agreements for wages, 
&c. ** in lieu of every thing." If there was no 
special agreement, the captain would be entitled to 
it. The amount of primage varied in different 
trades, from 1 to 10 or 15 per cent on the fireight; 
the general amount was stated to be 5 per cent 
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COTttWOKTH. 



Abbott L<L C. J., in summing up to the jury 18S5. 
observed; neither party has in this case proved that chaemtoh 
which he has attempted. The plaintiff undertook 
to prove that primage, if not excluded by special 
agreement, belongs to the master ; the defendant 
that it is never paid unless stipulated for ; in other 
words, that it is matter of distinct agreement. In 
ancient times primage was a small payment made 
by the merchant on the delivery of his goods, for 
the care and attention bestowed on them by the 
master. It was called hat-money, sometimes 
pocket-money. Originally it was of small import- 
ance, but in the progress of trade it may have be- 
come of greater magnitude, and may possibly have 
taken a different character. If any usage exists, it 
must bind the parties, but no distinct usage has 
been satisfactorily established. 

If applying your mercantile knowledge to a con- 
tract of this description, you think that by the 
usage of trade the master is entitled to primage, 
the plaintiff must have your verdict ; if on the 
other hdhd you think that the agreement means 
that he is to receive that which is stipulated for, 
and no more, you will find for the defendant 

The jury, which was special, found for the plain- 
ti£^ for 46/i, being the primage claimed on the 
last voyage, at 5 per cent. 

Gumey, and JF*. Pollock for the plaintiff. 
Scarlett, and Brodrick for the defendant 




lodmanage is dae to the master And \ 
)f his oibles and ropes to discharge 
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.1U5. goods, ond to the marinen for unloading th(9.T€Mol; kit 0MIH 
J_^' ' moDly about l2iL per ton. MoUoy, b.ii. c«A a. 5« Seo ibo 

CBAmuToN ^^^^ ^^ Shying, p.22S. /loft on Si^jmiig, p. 490. Xmea 

CotsfwoETH. OH Charter Parties^ p. 188. 



GviumMLU KILBY and Another t;. WILSON. 

Jam,lSy 1885. 

Thepiaiottfi Trover foF divers bales of cotton. 
gJJJ^J^^^ The plaintiflS were brokers of the dty of Jton- 

r. and Co. of dofi^ and in November 182S, were employed bgr 

wiSIom'tl^ Tenbruggenhate, and Co., London, merchants, ta 

^^e^no'^ purchase for them a large quantity of cotton. The 

1 10 bales of plaintiffi accordingly on the ISdi of Ihat montfi 

^n(^c Jm applied to Ryder, a merchant in the cotton trader 

regularly en- and agreed for the purchase of 110 bales of *Sufat 

piaintirs ^ cottou. The contract was regularly entered in 

booiwasa their books thus : 

purchase and 
sale by bro- 

k*^ *!aJS^ ** l^€WMfo», ISA November, IfitS 

t^h^h ^m^ ^' Bought by order, and for account of Mcmi 
SdsoKfSi TenbruggenhUe and Piyne, of Mr. A.B^fdfrT, 

were deliver- 1829. 1 10 balcS SUTOt COttOU, 3 piles, P. Smtih 

SriSSr *t ^' 8^- P^ pound. Prompt one month JB 

names of prin. kerage U pCT CCDfc 

charing bro- (Signed.) << KUby and Carrol 

kerage to both. 
T. and Co. and 

Si^r^to ^^d ^'^^ *^ mitforfy mutandis, and brok^ 
-^ch othtf as charged botii parties. 

JBfrffrfortheoottonSyaiid handed them or 
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The i^aintifis were known by Ryder to be bro- 1825. 
fcers, but the names of TeHbruggenhate and Co. ^"^^^^ 
were not disclosed at the time of the purchase, and mdther 
The custom of the trade is not to ddHver the cot^ Wvumk. 
tons until paid for, and the plaintiffi had been in 
the habit of dealing with Ryder without disclosing 
the names of their principals. Bought and sold 
notes signed Kilby and Carrol were d^v^ed to 
Ryder and to Tenbmggenhate and Co. respectively, 
chaining brokerage tp both, but not naming any 
pimDCtpals to either; the words '< by order and on 
account of T. and Co^t and 22.," respectively being 
tmntted ; in other respects the notes were copies 
of the entries in the bo(^. On the 28th of No- 
isdmier^ Mr. Tenbruggenhate applied to the plain- 
tift £>r the cottons, who paid Ryder &)r the amount, 
and received the Ea$t India Company^s warrants 
for the cottons which were then in the company's 
warehouses. The plaintifis on the next day, beii^ 
Saturday f delivered the warrants to Tenbrnggen- 
hate and Co. and received their dieque for 1027/. 
19«> 3df; the amount, with the charges. At the same 
time they delivered a bill of parcels ^ follows : 

*< London^ IS/A November^ 1823. 

•• Messrs. Tenhruggenhate and Payne^ 

Bought of Kilby and Carrol^ 
110 hales of Surat Cotton, Sd. -per Swallow, 
Lots, Marks, &c. and charged brokerage 5L 3s. 8e/.'' 

The names of Ryder and Tenbn^genhate h Co. 
were not communicated to each other as connect- 
ed with the transaction. Tenbmggenhate took 
fte warrmts to the defendant, and deposited tiiem 
as a security to cover his acceptances for two bifls 
of 500/. «adi, given to TerAruggmhtOeiKiA'Go. 



i 
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18S5. In fiust, Tenbruggenhate^s only object in the whole 

Kitir transaction was to raise money and abscond, and oh 
and another ^^ evening of the 29th of Nowmb^j being Saiur^ 
WnioN. d(tt/, he left this country for Paris, carrying with him 
the proceeds of large quantities of goods, obtained 
from other persons, and for which pa3rment had 
been made on that day in cheques on TefUnug' 
genhate and Co/s bankers. These cheques, and 
amongst them that given to the plaintiffi, were 
dishcinoured. Paynes who drew the cheques, was 
altogether unconcerned in the frauds of his part- 
ner, and had been persuaded by him that there 
was money in their bankers' hands to the amount 
of 5000/1 Tenbruggenhate and Ca were declared 
bankrupts, and the solicitor to the commission 
pursued Tenbruggenhate to Paris, and recovered 
fix>m him, with other property, the defendant's 
acceptances. These were afterwards given up to 
the defendant by the assignees, of whom the plain- 
tiff i^iT^ was one. 

The defendant had sold the cottons before any 
demand was made by the plainti£&, to secure him- 
self for another advance made to Tenbruggenhate 
before the deposit of the warrants. 

The action was resisted on the grounds that the 
plaintifis had no property in the cottons, they 
having bought and sold as brokers ; and it was 
contended that the sale to Tenbruggenhate and Co. 
if valid, vested the property in the assignees } and 
if it was invalid through fraud, the property re- 
mained in Ryder. 

Abbott Ld. C. J. in summing up to the jury 
s^id^ I. am of opinion that upon this evidence 
the {daintifis must be considered to have dealt 
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with both parties as principals; however impro- 1825. 
per it may have been in them as sworn brokers, ^ kiliy 
I think that they are buyers of Ryder ^ and «hI another 
sdlers to Tenbruggenhate and Co. on their own Wiuok. 
account; and the only question I think fit to leave 
to you iS| whether or no Tenbruggenhate obtained 
the warrants from the plaintiffi with a pre-con- 
ceived design to raise money upon them and then 
abscond, without ever paying the plaintiffi. If 
you are of that opinion your verdict must be for 
the plaintiffs ; in that case the partnership ought 
not to prevent the plaintiffi from recovering, for 
although the partner was himself deceived, and 
had no participation in the fraud, still no property 
could be vested in the partnership by such a trans- 
action. If you think that Tenbruggenhate con- 
ceived the design of defrauding the plaintiffi afler 
he had obtained possession of the warrants, then 
your verdict must be for the defendant. 

Verdict for the plaintiffs 1015/. 

Scarlett, and R. V. Richards for the plaintiffii. 
Marry att^ and Chitty for the defendant 



In Hilary Term following. Marry att moved for 
a new trial, but the Court refused the rule. 



See KenMe v. Athins, 7 taunt- 2ea 1 B. Moore, 6. S. C. 
Holt. N. P. C. 427. S.C. Ex parte Dyster, 1 Merivale's Rep. 
155. 2 Rose. B. C. S49. S. C. Hayman v. Neale^ 2 Campb. 
SS7. Cumming v. Roebuck^ Holt, N.P.C. 172. 

As to transactions vacated by fraud, see Rapp ▼• Laihamf 
2B.AA.795. Earl o/ Briitol y. WUmart, l3*arC. 514. 
IMk V. Adamif 7 Taunt. 59. 
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"vn^te*' die^^^^fuetcarg** .^ gave ^^^ o^»n«*^rc* 

to** * -T there .^^^nd ^^ y V^p N»>* i . \ie 80^^ 
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ib0 Btraiiidng whilst she swung on the rock, 1825. 

filat thej Would not hare tn^ted themselves in 

her for another voyage, unless she had been 

repldred or hove down, although she made 

no. water whilst on the rock, nor afterwards 

in the harbour. It was impossible to estimate the 

amount of the damage without heaving her down. 

It Wto doubtfbl whether she might not have been 

bnne down and repaired, but for the misconduct of 

th6 local authorities, and of the persons concerned 

in her management There was contradictory 

ffidence as to the convemences for repairing ships 

at St Thomas's. 

-• . 

Abbott Ld. C. J. After desiring the jury to 
find speciaUy in case they thought the ship might 
have been repaired, but for the situation of the 
place; or the want of good faith in the local autho- 
jities ; said, that provided they were satisfied the 
accident had not occurred from the want of skill 
and ignorance of the captain, and that the ship had 
not at all events received her death wound ; they 
were to consider whether the damage (sustained 
might have been repaired, but for the negligence 
of the captain and the agents* If that were so the 
plaintiff could not recover for a total loss ; and it 
would then be for them to find for a partial losfii^ 
if they thought that some damage had been sus- 
tained^ end they had any means of estimating the 
extent of it 

The jury found << that the plaintiff had sustained 
a partial loss, but to what extent there was no 
evidence. And that the ship mi^t have been 
arqfAlred biit fbr the negligence <>f the resident 
agcjiits.'^ 
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Upon this finding, Scarlett contended that the 
verdict must be entered for the defendant, that it 
was incumbent on the plaintiJBT to establish liie 
damage actuaUy sustained, and that not having 
done so he had failed in completing his case. He 
cited Parkin v. Tumto^ S Campb. 59* 

Abbott Ld. C. J. I think, I ought to direct the 
jury to find for the plaintifl^ with nominal damages. 

Verdict for the plaintifl^ damages l^. 

Marryatt^ F. Pollock^ and Abraham for the 
plaintifil 

Scarlett J Campbell^ and /. Parke for the defend- 
ant 



Guildhall, flARVEY and Another, Assignees of BAIJLK 
J«i.i8,i8»5. ^^ JOSEPH, Bankrupts, v. ARCHBOLD 

and Others. 



Detinet for goods, with the money counts in 
debt 

This action was brought to recover the pit)- 
ceeds of certain goods consigned for sale to the 
defendants by the bankrupts, under the following 
circumstances. 

The defendants were English subjects, carrying 
misuon; that qu busiucss at Gibraltar^ and having: no mercantile 

the London ^ 

correspondents of the defendants, on the consicnment of the goods to the order of tiie 
defendants, shall on thdr account accept bills at' ninety days, drawn by the contifl^ 
ors, for two-thirds the invoice price ; that the defendants shall charge the amount pf ttie 
bills in Gibraliar currency, with the exchange, and 6 per cent, interest from the datts^ 
The oonnffnors to be i^wimI 6 per cvii^, interest on balances in the handnof the defend- 
anti» that bdofflcpl interest at Giftf«ftar> and the usual modeof remitting from Oibrwi' 
terbciiif bybiUtoiiXoiidofiatiiiiittydqn: Held, that such agrttmtDft it not miioa% 



Merchants in 
London agree 
with the de- 
fendants, Bri- 
tith merchants 
residing at 
GibraUar, to 
consign goods 
to them for 
sale upon a del 
credere com- 
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establishmqat in this country. The bankrupts ^ ^^S^ 
were merchants in Londcm^ and 'iweiie in the habit 
9i consigning goods to the defendants. As soon 
as the goods were shipped, the bflls of lading were 
handed oyer to Raid and Co., the London agents of 
the defendants, who hitd instructions to advance to 
the bankrupts to the amount i^ two-thirds of the 
invoioe price. The advances were made by UUb 
at 90 day^) drawn by the bankrupts <m Reid and 
Co», who, instead of accepting, discounted the hills 
at 5 per cent, and paid the difference in cash. The 
defendants in their accounts with the bankrupts^ all 
of which were kept in Gibmitar currency, debited 
them with the amount of the bills converted into 
Gibraltar currency, together with the exchange 
on the days of the dates; in other wolrds^ with 
the price at Gibraltar of such bills im London^ and 
chained interest at 6 per cent, from the dates* The 
consignments were insured hyBeid and Co. to cover 
these advances, and the expence charged by thedd« 
fendants to the bankrupts. The defendant were 
allowed 7^ P^ cent., del credere cixnaiission bA the 
sales. The bankrupts were to have been allowed 
interest at 6 per cent, on balances in the handd of 
the dei^ndants, had their speculations turned out 
successfiilp bui^ in fact, none <^ the consignments 
produced a prc^t. 

Beid and Co. kept no accounts with the bank- 
rupts, and the funds from which they made the 
fidvances consisted of remittances made by the 
defendants from Gibraltar. The terms on which 
these transactions were conducted had been 
pgr^ed up(m in London^ betweai the bankrupts 
apd Johmont one o£ the defendants, and the m^ 

VOL. I. a . 
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HaBT£Y 

and another 

V. 
AaCHSOLD 

and othen.^ 



vances were not made by Reid and Co. until au- 
thorized by Archbold, who resided in England^ 
but in other respects, took no active part in the 
business of the firm. 

The usual mode of dealing between Gibraltar 
merchants and their London correspondents, is to 
remit by bills on Xonrfow, at 90 days, and to charge 
these in Gibraltar currency, with the exchange, 
and 6 per cent, interest from the dates, that being 
legal interest at Gibraltar ; 7i P^ ^^w/. is the 
usubI del credere commission. 

It was doubtful on the evidence, whether it was 
part of the agreement between Johnson and the 
bankrupts, that Reid and Co. should discount the 
bills, as it was a rule of that house not to accept 
bills' drawn on them in London. 

The defendants had accounted for the proceeds 
of all the sales, provided they were allowed to 
retain for the advances so made, and interest. It 
was insisted for the plaintiffs that such advances 
were usurious loans, and that the defendants hieul 
no right to deduct for them. 



Abbott Ld. C. J. The material question to be 
ascertained in the first place is, whether or no there 
be' any usury in this case ; and the point upon 
which I wish you to give me your opinion is, 
whether or no it was part of the agreement be- 
tween Johnson and the bankrupts, that Reid and 
Co. should not accept and redeliver the bills, but 
should advance the amount in cash, minus the dis- 
count at 5 percent. If you think so, I am of 
opinion that the transaction was unlawful ; if diat 
was no part of the 'bargain, then I think there was 
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no usury, and that your verdict must be for the .1^25. 

defendants. • Habvky 

Verdict for the defendants. ^^ another 

[Abchbolo 

The Attiymey^GeneraU Wilde Serjt., and Piatt ^^ ^^^' 
for the plaintiff. 

Scarlett^ Campbell^ and Crowder for the de- 
fendants. 



In Hilary Term following, The Attorney-General 
moved for a new trial, but the Court refused a rule 
nisif on the ground, that the advance^ were antici- 
pated payments and not loans ; and that the whole 
must be taken as Gibraltar transactions. The 
Court gave no opinion on the right to retain from 
the proceeds, in case the agreement had been 
usurious. 

See Auriol v. Thomas, 2 T. R. 52. BodUt/ v. Bellamy, 2 Burr. 
1094. Ekins y.E, L Company , 1 P. Wms. 395. Detoar v. Span, 
S T. R. 425. Stapleton v. Conxvay, 1 Ves. sen. 427* S Atk. 727. 



BLOX AM and Another, Assignees of FOUDRI- Guildhall, 
NIER and Another t;. ELSIE. •^""- '^' "'^ 

Cas£ for the infringement of a patent* The contents 

The original patent was taken out by an En- iJfgJ^roenT 
glishman, for a new method of making paper, the cannot be 
invention of Didotj a Frenchman, and in trust for S'^wty ^"ws 
him. The title of the bankrupts was founded on uni^^e"** 
an act of parliament, which vested the monopoly non-produc 

^ g. '^ -^ tionofitbe 

^ * MfOttilttd for. 
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^ ^^W* ^ for an enlarged term, in the bankrupts, they 
Bloxax having, with the assistance of Didot^ made con- 
^fid MotW aiderable improvements in the machine. 
Jtiuimm In order to prove that Didot was in partnership 

mth the bankrupts, Scarlett asked a witness whe- 
ther he had not heard Foudriruer, before the 
bankruptcy say, that by a deed between them and 
Didot, an interest in the patent belonged to Didat / 
and he relied on the general rule of what a party 
says, being evidence against him. 

This was objected to on the ground that no 
notice had been given to produce the instruBiart, 
nor evidence ofl^^d of its loss. 

Abbott Ld. C. J. I am clearly of opinion that 
no question can be asked as to what Fotidrhder 
has said of the contents of a written instrument 
without the production of the instrument, or an 
account of its non-production; and I give my 
opinion distinctly, in order tiiat it may be review* 
ed by a bffl of exceptions, or in any other mode 
that the counsel for the defendant may think 
proper. 

Verdict for the plaintiffi. (a) 

The Att&meif-GeneraU Marry att^ Gumejf^ Cur- 
"wood, and Tindal for the plaintiffs. 

Scarlett, Brougham, and E. Alderson for the 
defendant 



(a) A nile nui for a new trial in this case upon other points 
is i^ow pending; but the fact of Didot*B partnership in the 
patent having been afterwards proved by other evidence^ 
deoieioii JSsnna na part ef the ml^ 
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SALMON V. BENSLEY. GuiumALt^ 

Action on the case for a nuisance in erecting in caw for a 
and continuing a steam engine, near to plaintiff^s ^^ 



dweffing-bouse. Sftntthepm. 

Tlie plaintiff's counsel proposed to read a letter miMti 
from the plaintiff to the person who had imme- ^^ 



diateiy preceded the defendant in the occupation occupier, 
of the premises, upon which the steam engine was 
erected, requiring him to remove the nuisance, 
and containing a notice of an intention to bring an 
action if it was continued. It was proved that 
this letter was delivered at the premises, and it 
was admitted that the defendant did not then re- 
side there, and that he was not a partner of the 
previous occupier. 

The Attomey^General objected to reading the 
letter, as the notice could not bind the defendant. 

Abbott Ld. C. J. I am of (pinion that a notice 
of this nature, delivered at the premises, to which 
it relates, to the occupier for the time being win 
bind a subsequent occupier, and that a person who 
takes premises upon which a nuisance exists, and 
continues it, takes them subject to all the restric- 
tions imposed upon his predecessors by the receipt 
of such a notice. 

Verdict for the plaintSff. 

Gumey^ TindaU and /• Purke for the plaintiff 
The Attamey-Xjmer^t Scarlett^ Broughamf and 
F. Pollock for the defendant 

o 3 
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1825. 

GaiLDHAu, The National BANK of SAINT CHARLES v. 
.!«,. 2s, 1885. j^g BERNALES. 

A foreign cor- jdssuMPsiT oTi several bills of exchange drawn by 
sue in thir defendant, payable to the order of the Directors of 
SZS^ the National Bank of St. Charles, and the money 

rate name.^ COUntS. 

sued V%« I^ order to prove the plaintiffs to be a corpor- 

NSSoni** ^^ ation according to the laws of Spain, which his 
Bank of ^ Lordship early in the cause said was necessary, ac- 
The name cording to the casc of The DtUch West India Com- 

Srof tL'^King P^^y ^- ^^^ Moses, 1 Strange, 612. S.C., Lord Ray- 
o£ Spain, was mond, 1532., an examined copy of a charter de- 
Suaua^t:'"^ posited in the proper public-office at Madrid was 

Held nova- put in. 
nance, the * 

bank bdnp in The charter was granted by Charles 3d, King of 
fact a national g^^ -^^ ^^ ^^^ j^g^^ ^^ j declared that the king, 

for thQ purposes of commerce and finance, thought 
fit to create, erect, and authorise a bank, which, so 
far as regarded its object and end, should be 
national and general for the kingdom of Spain and 
the Indies. Then followed different regulations, 
and amongst others, " that for the more effectually 
insuring the permanence of the bank, and the pubr 
lie confidence, it should have the denomination of 
The Bank qf Saint Charles. That the capital 
should consist of 150,000 shares of specified 
amount, and the affairs be managed by eight 
directors, elected from time to time by the share- 
holders. That the bank should abide by the 
general system of the monarchy with respect to 
Uw-siiits; so that when there may be a tribunal 



one. 
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of commerce, they should be heard therein, and 1825. 
when not, the justices should proceed with the ^he 
appeals, in the manner prescribed by the laws; n^***^?!^ 
although the bank in the administration of justice, Chaeles 
should be considered as the most privileged ^er- j^^ bbLtaijm. 
sons. Shares to be indorsed and assigned, both 
by individuals and fraternities in the same manner 
as bills of exchange." 

The defendant was the agent of the bank, resid- 
ing in Londoriy and his letters were put in address- 
ed to ** The Directors of the National Bank of 
St Charles ; " in which he acknowledged to have 
received several bills of exchange on account of 
the directors ; and of these bills it was proved he 
received the proceeds on maturity, to the amount 
of 20,204/. 

It was objected by The Attomey-Generalj that 
there was no proof of the plaintiffs' having a right 
to sue as a corporation in Spain ; and that even if 
they had that right, they had sued by a wrong 
name. 

Scarletty in answer, relied on the case of The 
Mayor and Burgesses qf Stafford v. Bolton, 1 fi- 
fe P. 40., and at all events that the misnomer could 
only be taken advantage of in plea in abatement, 
and that the bank was in fact national. 

Abbott Ld. C. J. I feel no difficulty in this 
case, if the jury are of opinion that the national 
bank of St. Charles, is the same as the bank of St 
Charles. 

Verdict for the plaintiffs, damages 20,204i 

o 4 
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WU. SearkMf J. Farke^ and Kaj/e for tbe phdntiffi 

<nie The Attomejf^Oenerai, and Pattes&nfyr the de- 

Witiojri ftndant 

Biinrof St. 

«. « 



BiBnvii.^. j^taUie>miaii€a,86el>«i i. Maiden y. MilUr, 1B.AA. 

699. Crcjfion H9^pikdv.FaH^9 6Tmuii.iffl. 1 Smndert'f 
&ep. 340. a. 5ih edit. 
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ADJOURNED SITTINGS AT WESTMINSTER. 



WALLACE V, WOODGATE. ^K^w*' 

Trover for three horses. kiif&j-itMe 

The defendant was a horse-dealer, and had sold a^^'^l^ 
tfie horses in question to the i^laintifl^ and had taken ^^^^^ 
his bills of exchange in payment. The horses, after keq) ofbonai 
the sale, were kept at the defendant's livery stables, oJSv or 
and there was evidence to show that the plaintiff *^®"« P *5 
had agreed with the defendant that they should thr^^ttabie 
remain with him until their keep was paid for. h^^c^Hai, 
The plaintiff was in the habit of using the horses frwjduientiy 

<mt of hu poneflsioo : Held, that the liTery-«table keeper mighty without force, retake 
the borM6| and that the lien would revive. 
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1894s whilst they were kept by defendant, and one day 
Wallace Under pretence of using them, took them entirely 
•• away to other stables. The defendant, finding out 

where they were kept, in the absence of the plain- 
tiflj re-possessed himself of them ; upon which the 
plaintiff brought this action, and the defence was, 
that the defendant had a right to retain the horses 
until the keep was paid for, he having a lien by 
agreement 

Best C. J., in summing up, told the jury that a 
livery-stable keeper had not, by law, a Uen for the 
keep of horses, unless by special agreement with 
the owner of them ; and that if they were satisfied 
that there was an agreement to that effect, and 
that the plaintiff had removed the horses in order 
to defraud the defendant of his lieUf their verdict 
must be for the defendant. That he had a right, 
without force, to retake the horses, and that being 
so re-possessed his lien revived. 

Verdict for the defendant 

Vatighan Seijt, and Chitty for the plaintiff. 
Toddy Serjt. for the defendant 



'^^^^'maugh, 2 Ld« Ra3rmond, 866. ^inbii 
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1824*. 



ADJOURNED SITTINGS IN LONDON. 



SEAMAN V. PRICE. SellT^Al";,. 

Assumpsit. The plaintiff 

The first count stated that plaintiff had bar- ^?e^S 
gained and agreed with one /. E. for the pur- J^-B. for the 
chase of three freehold houses, to be conveyed to ceitainhouses; 
him, the said plaintiff, at the price of 600/;, and Z^^li^""^' 
that in consideration the plaintiff would sell and agreed to jgivc 
give up to the said defendant, the said bargain, 4<^.'fbr his 
and would suffer and permit the said defendant to ^^^^> ^^^ 

* , nouses were 

become the purchaser of the said houses from the afterwards at 
said J. E. instead of him the said plaintiff; he, the ^u^st^i^nv*!^- 
said defendant, undertook, &c., to pay the said ed to the no- 
plaintiff for the said bargain the sum of 40/. That defendant: 
the plaintiff did sell and give up the said bargain Se?of Se 
to the said defendant, and did suffer and permit parol bargain 

was a sirfttM 

the said defendant to become the purchaser of the dent consider- 
said houses from the said /. E., and the said "?°°;^' J"!- 

' promise ot tne 

defendant did accordingly become such purchaser, defendant. 
and did take the said bargain, and did obtain a veyancetothe 
conveyance to him of the said houses on the terms ^defendant's 

-^ nominee, sup- 

aforesaid, &C. ports an a?er- 

The second count stated the consideration that I?[hc drfend- 
the plaintiff would suffer, permit, and procure the ant became the 
defendant to become the purchaser, and averred 
that plaintiff did suffer, &c., and that defendant 
was accepted, and became the purchaser, &c. 

The third count was substantially the same. 

The last count stated the consideration that 
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18S4^ plaintiff would relinquish and give up the said bar- 

Seamam S^^ *^ *^® ***^ defendant, and would give and 
v. afford ti> the defaidant the opportunity of becom- 
ing the purchaser, and averred that plaintiff did re- 
linquish, and give up, and did give and afford, &c 
It appeared in evidence that the plaintiff had 
verbally agreed with Joel Emmanuel^ the owner of 
the houses, for the purchase of them at 600/. ; and 
that the plaintiff had, in writing, agreed with de- 
fendant to sell him the bargain for 40^. Upon die 
request of the plaintiff, J. E. conveyed the pre- 
mises, under the direction of the defendant, to ti 
Mrs. Price. This conveyance was not in trust for 
the defendant J. E. stated that he would not have 
conveyed to the person named by the defendant 
but for the requeist of the plaintiff to whom he held 
himself bound by his contract 

Upon this evidence it was objected by PeU Serjt. 
that the action was not sustained, on two grounds; 
1st, that the bargain between plaintiff and /. E. 
not being in writing, was void under the statute of 
frauds, and therefore the transfer of it to the de- 
fendant, could form no good consideration for the 
defendant's promise, inasmuch as it could not be 
legally enforced against /• E. 

Sdly. That the averment of defendant's having 
become the purchaser was not proved, the legal 
conveyance being to Mrs. Price^ who was not even 
a trustee for the defendant 

Best C. J. I think that all the counts are sub- 
stantially supported. Upon the first objection the 
plaintiff as against the defendant, hait brought him- 



k 



In HilaryTerm following, P^ffSeijt moved for 
a rule to show cause why a nonsuit should not be 
entered on the grounds urged at the trial, but the 
Court refused the rule ; and in giving judgment, 
Bb8t C. J. said. 

The inclination of my opinum at the tjrial was 
as it is now, that all the counts of this declaration 
are supported ; but it is unnecessary to decide that 
now; as the last count is clearly proved. Beyond 
all questjuNi the defendant has had the opportunity 
of becoming the purchaser, the premises having 
been conveyed to his nominee j and though there 
was no legal obligation on Enmumuel to convey, 
yfA the deftadant has in &ct;» &i^y^ ^ tbe ad- 
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self within the statute of frauds, the agreement on ^ W24^ 
which he founds his action being in writing. li^ 
indeed, Emmanuel, had refused to convey, there 
might have been a valid defence to this action. 
But having derived all the advantage intended, the 
defendant cannot now be permitted to say that 
what he agreed for with the plaintiff was of no 
value. As to the second objection, the defendant 
Jbaa, in substance, become the purchaser of the 
premises. He has had the entire benefit of the 
bargain by the conveyance to his nominee procured 
for him tnrough the means of the plamtiff. But I 
will give leave to move to enter a nonsuit. 

Verdict accordingly. 

Vaughan Seijt, and Talfourd ibr the plaintiff. 
Fell Serjt., and Barstow for the defendant. 
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vantages of this agreement, and that forms a mcnral 
obligation sufficient to support the promise. 
The other Judges concurred. 



A widow can- 
not be asked 
to disclose 
conversations 
between her- 
self and her 
late hnsband. 



GwLDHAix, DOKER, Executor of DOKER v. HASLER, 
* * ' Sheriff of Sussex. 

Action for a false return to ^Ji.fa. 

The defence was that the execution was fraudu- 
lently taken out in order to protect the goods of 
the debtor against his assignees, under a com- 
mission of bankrupt. In order to prove this, 
the widow of the testator was called and asked 
to a conversation between herself and the tes- 
tator. This was objected to on the authority of 
Munroe v. Twisleton. Peake on Evidence^ Ap- 
pendix, 44. 

Best C. J. I remember that in that case, in 
which I was counsel, Lord Alvanley refused to 
allow a woman, after a divorce, to speak to con- 
versations which had passed between herself and 
her husband, during the existence of the marriage. 
I am satisfied with the propriety of that decisioOy 
and I think that the happiness of the marriage 
state requires that the confidence between man 
and wife should be kept for ever inviolable. The 
point is of very great importance, and I will reject 
the evidence, m order that the question may 
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receive a solemn discussion in case my present IB24>. 
opinion should be thought unfounded. Dom* 

Verdict for the defendant „ *• 

tlASLEK. 

Vatighan Serjt. and Comyn for the plaintiff. 
Pell and Wilde Serjts. for the defendant. 



COX and Others v. REID and Another. S^!^^^'^^. 

Assumpsit for work and labour, goods sold and Registered 

HplivPrpH ownership is 

aeUVerea. primafade 

This action was brought to recover the value of 1®^^®"*^^^^^!, 
certain copper, furnished by the plaintifis for the repairs of a 
repair of the ship Asia. terebuueHy 

The copper was delivered in December ^ 1817f s^tmingthe 
Whilst the ship was lying in the docks of Messrs. have been 
Fletcher and Co., who were employed to repair ^^^^ ^l 
her. In order to charge the defendants, the plain- deed of defeas- 
tifis proved an indorsement on the ship's register ^ja'^ ahU^ 
at the port of Newcastle^ showing a transfer to the J|^'® ^^^ ^^ 
defendants, dated the 24th November ^ 1817f from payment of a 
R. and T. Btdmer^ the owners on the registry ; ^J^"^ STd!^ 
and a re-transfer from the defendants to R. and T. ^^r ^dL 
Bulmer, dated the 9th October 1818. This bill of to show the 
sale from the Bulmers to the defendants, which SX*^^. 
was unconditional, was also put in. Joseph Buhner ship; the bill 

of Bsle beiiiff 

had the management of the ship during the time duly entered 
irfien the goods were supplied. w'lthou't^wi^' 

tion of the de- 

Vaughan Serjt relied on the primd facie liability ®^*^^- 
of the defendants arising from the registered 
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1824. ^ ownership, and referred to the . action brought by 
Fletcher and Co. against these defendants, for Hob 
repairs of the same ship, and in which they had 
obtained a verdict, coram Lord Gifford C. J. 

For the defei^sjits it was contended that the 
credit was in fact ^ven to Buhner, and the case of 
Jennings v. Griffiths, supra, p. 42., was relied on ; 
and it was proved that Joseph Bulmer had had the 
entire control of the ship and her concerns, and 
had in every respect appeared to the world as 
owner ; that he had appointed the captain^ he had 
given the plaintiffs the order for the copper, and 
that he and the plaintiffs had other transactioDB ; 
and the following account given by plaintiife to 
Messrs. Bulmer and Co. was produced. 

Messrs. R. and T. BuMer, Drs. 

To Cox and Co. 
Sept. 21. — To amount of copper account 

fbr supplies to the ship Asia, as per bill 635A 
Nw. 14. — Cr. by amount of account for 

copper received for brig Claremont, as 

per bill - . . • 3*7^ 

Balance in favour of Cos and Co. ^ 388L 

Credit 12 months, bill at 3 months. 

The defendants were bankers at Newcastle; md, 
a defeasance to the bill of sale of 24th ofNovemierf 
1817t of the same date, making void the saqie oo 
payment of 7000/. by Messrs. Bulmer to the de- 
fendants, was offered. 

This was objected to on the ground that the 
plaintiffi were no parties to it, and that it was void 
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under the registry acts. But his Liordship said, that ^^^^• 
as it was attempted to charge the defendants, not co^ ^ 
in respect of their possession, but on account of ^^' 
their ownership of the vessel, it was clearly ad- 
missible for them to show the nature of that owner- 
ship, and the real situation in which they stood. 

Best C. J. in summing up said, I entirely con- 
cur in the law as laid down in the case referred to 
by my brother Pell, and the only question for you 
to decide is, ** upon whose credit were these goods 
furnished.*' It is true that the registered owner 
of a ship is primd fade liable for repairs, because 
it must be presumed that work from which he de- 
rives a benefit was done with his privity. But it 
is for you to say whether that presumption is not 
met by the facts of this case, for you find that 
throughout these transactions the defendants do 
not in any way appear. The plaintifis deal with 
the Buhners^ and with them only, and the account . 
before you is strong to show that they looked to 
them for payment. The registry acts grew out of 
public policy, but they have been used to fetter 
and incumber the property in ships to an extent 
quite foreign to the intentions of the legislature. 
Under those acts the defeasance is void as far as it 
afiects the property in the ship, and it cannot at all 
alter the legal or equitable title of the defendants. 
But it is important for you to look at it, in order to 
see the purpose for which the defendants were 
owners. It is for you to say " whether or no 
those goods were furnished upon the credit of the 
defendants/' 

Verdict for the defendants, 

VOL, I. P 
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1824. Vattghan and Bosanquet Serjts., and D. F. Jones 

Cox ^^^ ^^ plaintiff. 

^ PeU SerjUTindal and Holt for the defendant, (a) 



(a) The case of TUlcher and another v. Reid and another^ 
was tried at the London sittings after HUary term, 1824. 

The plaintifi rested their case on the admissions of the de- 
fendantSy which stated that the pkintifis had done certain ne- 
cetiary repairs to the ship AnOy to the amount of 54(V., and 
had made out their bill for the same to the captain and own- 
ers, and sent it to Bulmer; that during the time of doing 
these repairs the defendants were registered owners, that is to 
saj, from November 1817 to October 1818. 

Lord GiFFORO C. J., after objection by Taddy Seij., decided 
that the admission of necessary repairs having been done to a 
ship, of which the defendants were legal owners, was sufficient 
to call on them for an answer. 

Taddy Seij. then went into his case and showed, that Bulmer 
had conducted the aifiurs of the ship, and had given the orders, 
but failed in proving that the defendants were merely mort- 
gagees, and the question was left to the jury, whether the 
plaintiffs had dealt with Bulmer as the agent of the owners, or 
had given him credit on his own account, and the jury found 
for the plaintiffs. 

^Vaughan^ and Bosanquet Serjts., and D. F.Jones for the 
plaintiffs. * 

Taddy Seij. and Tindal for the defendants, 
^y 4 Geo. 4. £.41. the former registry acts are repealed, and 
the law consolidated in that act, and s. 43. provides, that all 
transfers of ships, or shares by way of mortgage, or in trust for 
sale for the payment of debts, shall be registered as such, and 
that such mortgagees or trustees '' shall not be deemed to be 
the owners of such ship or vessel, share or shares thereof, 
nor shall the person or persons making such transfer be 
deemed, by reason thereof, to have ceased to be an owner or 
owners of such ship or vessel, any more than if no such trans- 
fer had been made, except so far as may be necessary for the 
purpose of rendering the ship or vessel, share or shares so 
transferred available by sale or otherwise, for the payment of 
the debt or debts, for securing the pajrment of which such 
transfer shall have been made.'' 
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CASES 



ARGUED AND DECIDED 



AT NISI PRIUS, 

IN K. B. 

AT THE SITTINGS IN AND AFTER 

HILARY TERM, 
5 & 6 Geo. IV. 1825. 



FIRST SITTING IN TERM IN LONDON. 



M'INTYRE V, LAYARD, Esq. P"""*'^ 

Trespass and false imprisonment. Rules of court 

Two rules had been made by the Court from JS^ortil 
which this record issued, as to the examination of amining wit- 
witnesses on behalf of the plaintiff and defendant ^^^h^^' 
upon interrogatories. ^^^cFif*"' 

fendanty with liberty to each to exhilnt cross interroffatories; and one of the rules 
ordered, that the interrogatories, depositions, Ac. so tuen, should be admitted, read, 
and £^?en in evidence at the trial of the cause, tmrng aUjutt excepHons. Sembie, 
That the plaintiff is entitled to make use of answers to interroratories which had 
been exhimted on behalf of the defendant, ahhou^ the plaintiff had not examined 
iueh witnesses on cross interrosatories : Held, that if the plaintiff reads the answers 
to interrogatories put by the Mendant, he cannot object to the admissibility of some 
. of tha aniwcrs, because they referred to written documents which were not produced. 

P « 
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^^^25^ By tjig fjfgj. Qf these rules it was ordered that tlie 
M^NTYBE trial of the issue in this cause should be postponed 
LayIbd. ^^^^ *^® sittings after the next term, " the plain- 
<< tiff hereby consenting that the defendant shall 
** examine his witnesses, who are abroad, upon in- 
<< terrogatories, and that their depositions may be 
<< read at the trial in case of theiir absence. And 
the defendant consenting that the plaintijBT's wit^ 
nesses who are gcnng abroad may be examined 
upon interrogatories, and that their depositions 
may be read at the trial in case of their absence. 
" And that each party be at liberty to cross-ex- 
<^ amine upon interrogatories, and that their depo- 
" sitions may be read at the trial in case of their 
<< absence ; and that the clerk oif the rules and 
<< orders of this Court do draw up a rule or rules 
** of their examination upon the production of 
" counsel's hand for that purpose." 
By the second rule it was ordered " that the 
defendant be at Bberty to exafnine de bene esse, 
such of his witnesses who are residing at the 
island of Malta^ upon interrogatories to be ex- 
" hibited to them before W. R. and if. T., com- 
<< missioners named on the part of the defendant, 
" and E. F. and JE. N., cdmimissioners on the part 
*< of the plaintifil And that the plaintiff be at 
" liberty to exhibit cross Interrogatories for the 
<< examination of the said witnesses, and for ihat 
<< purpose notice of the time and place of the sMi^ 
<< examimation be given to the plaintiff's agent or 
" other representative there.'' And it is also order- 
^* ed that the daid interrogatoriei, depositions^ and 
** cross-examinations, taken in manner afore^d, 
<< be transferred Under the seal of th^ said com- 
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" missioQcrs to Charles Sfiori^ Esq., clerk of the 1825. 

" rules and orders of this Court on the plea side m*Intyrk 

" thereof) and be admitted to be read and given in v- 

** evidence at the trial of this cause^ saving all just ^*^^' 
" e^pceptioW'*' 

The plaintiff's counsel having called the clerk 
of the rules, who produced the original rules, to- 
getb^r with the interrpgatories and depositions 
annexed, proposed to read the answers of witnesses 
e^BfmxiBd on interrogatories on behalf of the 
a/sfepdant, ^nd who had not been examined under 
crf^ interrogatories exhibited by the plaintififl 

Tfce Attorney-General^ for the defendant, con- 
tended that the plaintiff was not entitled to make 
use of these answers to interrogatories which had 
been exhibited on behalf of his client, but it was 
for the defendant tp make use of them or not, as 
he thought fit j to allow the plaintiff to read these 
answers would place him in r<egard to his witnesses 
% a different situajtion from that which he stands in 
any case where the witness is called, and would 
be in effect to allow him to cros^examine his own 
.wjUiiess. 

Brotigham contended, that it was like the case 
where the one side calls a witness, who proves facts 
which makes it imnecessary for the other side to 
prove them, and whom otherwise they must have 
examined in chief, and cross interrogatories are 
always in the nature of examinations in chief j be- 
cause at the time you put them, you do not know 
the interrogatories of Uie other side, the only dis« 

p 3 
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1825. tinction between the two being that where you put 
MaNTTaB ^^^s* interrogatories you may put leading ques- 
, •• tions. 

Latabd. 

Abbott Ld. C. J. received the evidence without 
expressing any opinion as to its admissibility, giving 
the defendant leave to move. 

Upon the interrogatories and answers being 
read. 

Brougham objected to some of the answers being 
received in evidence, as they referred to what \eas 
in writing, and which writing was not produced. 
The rule contains a saving of all just exceptions, 
which is to guard against the admission of what is 
not strictly legal evidence. 

Abbott Ld. C.J. If you take upon yourself to 
use these examinations of witnesses, I must con- 
sider you as the party putting the questions, and 
you must take the answers for better or worse. 

Verdict for the plaintifl^ damages 200i 

Brougham and Chitty for the plaintifil 
The Attorney-General^ Raine, Gvmey^ J. Parke 
and Shepherd for the defendant 
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SITTINGS AFTER TERM AT WESTMINSTER. 



CLARK V. HUME. ^^"/t'"""' 

FcO, 15, 1825. 

Covenant by the assignee of lessor against the The assignee 
assignee of lessee. ^ il:^tS': 

Plea, that the estate, right, title, &c. of the lessee '?" prenu»e«, 

J* J A • 1 1 /» 1 « • chosen on 

did not vest m the defendant by assignment in i5th Nov. 
manner and form, &c. Issue thereon. u^^L'''^ 



The premises in question were demised by in- '*>« Pfemkes, 

denture of lease dated SOth March 1818, for the STCfn'^ 

term of 67 years, at the rent of 68/. a-year to J^/tJ^ ^^' 

William Hassen, who covenanted for himself, his ton uptii 

executors, administrators, and assigns, for the pay- in^ and him- 

ment of the rent, at the four usual feasts, &c. self occasion- 

ally supenn- 

Hassen took possession of the premises under tended. But 
the lease, and carried on the business of a brass ^^1823* 
founder thereon. In November ^ 1823, he became jMsciaimcd the 

lease bv letter 

a bankrupt, and on the Idth of that month the to the land- 
defendant was chosen assignee. At the time of J^J^J the aili 
the bankruptcy there was a considerable portion of nee, notwith- 
rent in arrear, and the plaintiff having threatened di^dal^e^had 
the bankrupt with a distress, he applied to •the f^^^ 
defendant, who, on the 8th of December 1823, lease by using 
wrote to the pkiintiff the following letter : — for SeSe^t 

of the credi- 

" Sir, ^"• 

" I beg you will stay taking any di^- . 
tress out against the tools and effects belongipg to 
the estate of William Hassen, of No. St., Norfolk 
Street, your tenant I will now engage with you 
that your situation shall not be worse than it has 

p 4 
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1825^ been, with respect to your demand for rent, until 
I have the pleasure of seeing you, to come to an 
arrangement" 

At this time the bankrupt continued in posses- 
sion, conducting the business in the same mode as 
before the bankruptcy, finishing old orders, and 
taking new ones. The defendant came to inspect 
the business generally twice a week, and furnished 
the bankrupt with money, for the purposes of the 
business; the bankrupt kept the accounts, and 
transmitted the books every week to the defendant. 
This continued up to the month of Jpril 1823. On 
tlie 22d December 1833, the defendant wrote to the 
plaintifi^ announcing his intention, as assignee of the 
bankrupt, not to accept the lease of the premises, 
and on the 25th of March delivered the lease to 
the plaintiff, who received it, but after consulting 
his attorney, returned it to the defendant 

Abbott Ld. C. J. in summing up said, the sin- 
gle question for you to decide is whether or no the 
estate in these premises vested in the defendant. 
Now by the assignment of all the estate and effects 
of the bankrupt to the defendant, the term in ques- 
tion would, by operation of law, vest also, provided 
the assignee acquiesces in the vesting of the estate. 
But in order that the creditors of a bankrupt may 
not be burthened with a lease which so far from 
being valuable would be a charge to the creditors, 
the law has provided that the assignee may dissent ; 
Now although an assignee in words or in writing 
declares his intention to refuse the estate, yet i^ in 
fact, he takes advantage of it, he is not relieved &om 
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the charges incident to it A mere nominal dis- 1825. 
sent is not sufficient, it must be one in fact and in 
mbstance. If you think that the defendant did 
take to these premises and carry on the trade there 
for the benefit of the creditors he has done more 
than the law allows an assignee to do before be 
exercises his right of declaring off. A reasonable 
time is permitted for that purpose, but no case has 
IQfxe so far as to ss^y that an assignee may continue 
he trade for the benefit of the creditors, and after 
liat refuse. If you think the defendant has car- 
ied on the trade for the benefit of the estate, you 
will find for the plaintiff; if you think it was done 
n friendship for the bankrupt merely, your verdict 
nust be for the defendant 

Verdict for the plaintiff for 84/. being one half 
I year's rent 

Scarlett a&d R. V. Bichards for the plaintiff. 
Marryatt and Comyn for the defendant 



An express assent te the assigmnent, as far as regards leases 
leloDging to the bankrupt, is necessary to vest such leases in 
he assignees of the bankrupt. Copdand v. Stephens^ 1 B. & A. 
ids. The mere putting up the premises to auction by the 
wgneea for the pwrpose of ascertaining their Taljue, wiljhout 
isicnbing themselves as ovners^ doefl not fix the assignees, 
Turner v. RichardsoHf 7 East, 335. And where the assignees 
Lept the bankrupt's effects on the premises for nearly a year, 
ind paid rent to protect the effects from a distress, under a 
irotest against accepting the lease, and afterwards sold the 
ilBacts CD the premises and removed them; at the same time 
heyf with the assent of the landlord, put up the lease for 
ale, but there were no bidders^ and they aflerwards kept the 
Leys for three months, not being asked for them by the land- 
wi, and making no other use of the ju:<9iu»es: it was held th«t 
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1825. they were not liable as assignees of the lease. Wheeler w. Bra- 
mahy 3 Campb. 340. The assignees of a bankrupt released the 
bankrupt's under-tenant of part of the premises, and afterwards 
being asked by the landlord to elect, refused the original 
lease : Held that they were not liable as assignees of the term. 
HUl v. Dobie^ 8 Taunt. 825. But intermeddling with and assum- 
ing the management of a farm has been decided to be an elec- 
tion to take. Thomas v. Pembertouy 7 Taunt. 206. And the 
entering and taking possession was held to bind the assignees, 
though the bankrupt's effects were on the premises, and the 
keys were given up immediately after the effects were s(^d. 
Hanson v. Steoenson^ 1 B. & A. SOS. See also Hastings ▼. 
WOson^ 1 HolU N. P. C. 290.; and Broome v. Robinson^ cited 
7 East, 839. 



WE8TM1N8TE*, 1>1?Y *,, TJ1?1>'D1?T> 

F^. 15, 1825. KJCiA V. iiiiirrijjit. 

Ad indictment Xhis was an indictment for peijury, which stated 
^^^^'m <' that the defendant, being in custody for debt, 
DcbtOT^s^^' duly presented a petition for his discharge, to- 
Court, alleged gether with his schedule to the Court for the 
^^t^^ reUef of Insolvent Debtors. That the defendant 

**^^«*hat ^^ *^® ^^^ Court swore that the contents of 

his schedule the Schedule and all and every part thereof were 

tS^urt true, and that the defendant by the oath afore- 

contained a gaid falscly, wickcdly, and corruptly swore in 

perfect m> substance tibat the said schedule contained a fidl, 

d^^o^ true, and perfect account of all debts owing to him 

to him, at the time of presenting his petition ; whereas in 

tiS^d"L truth and in fact the said schedule did not contain 

d^ ^ ^^ ^ ^^' *™^ ^^^ perfect account of all debts owing 
contain a full, to him at the time, &c., and so the defendant 
St'^iSu^" committed \fcilful and corrupt perjury,'* &c. 

of all debts 

owing to him,*' without specifying any debts omitted: Held, that this indictnient was 

deany bad, and that no trial ought to be had upon it. 



Hefpsi. 
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Before the jury were all sworn, The Lord Chief 1825. 
Justice retired into the adjoining room, and con- ^ ^^ ' 
suited the other Judges who were then sitting for ^^ ». 
the dispatch of term business, and upon returning 
into Court his Lordship called upon the counsel 
in the cause and delivered the following judg- 
ment. 

I have desired that the jury might not be all 
sworn^ in order that I might take the opinion of 
my learned brothers on the propriety of trying this 
indictment, and they all agree with me that I 
ought not to consume time in any such inquiry. 
It is quite impossible that the defendant can know, 
£rom allegations so vague and indistinct, what is to 
be proved against him ; they convey no informa- 
tion whatever of the particular charges against 
which he ought to be prepared to defend himself. 
I remember the case of T Anson v. Stuart (a), 
which was an action for a libel describing the plain- 
tiff as a swindler, and a justification that the de- 
fendant had been guilty of divers acts of swindlii^ 
and frau4# and on a demurrer to this plea the Court 
held that it was too general to be sustained. 

This indictment is equally indefinite. Sitting 
here I have no power to quash this indictment, and 
I therefore order the case to be struck out of the 
list. I will take no notice of such a record, (b) 

Brodrick and Prendergast for the prosecution. 
Andrews for the defendant. 



(a) IT.R.748. 

(h) See Rex v. Deacortf supra, p. 27* Rex v. Tremeame, 
tupraf p.H7. 
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ST^S smith and Another t;- DE WRUITZ. 

tbns*^^a^ Assumpsit by the indorseiss against the acc^ptoi: 
holder of a of a bill of exchange. 

change made, The defence was, that Crozaz, the drawer of the 
bcuTO^L w ^' *^ whose order it iwras payable, had oi^mally 
not admissible received it froai the defendant, to rm^ mosk^y for 
^^^JLt tbe defendant Thai an agent of the 4e^daat 
M^bSoiSi^ had by his desire procured tlue bill from Orntw^ in 
ment made prd^r to letum it to the defendant, and that QrQzn 
b^e'dui!^ fiwidnlently got i^ hiti out of the ageot'^ hmi. 

aod indorsed it to the plainti£&, a&^ be jhadi 
comnutted an act of bankruptcy, by abgppmjyu^ 
within their knowledge, and upon which be had 
subsequently been declared a ba]]dcrufrt^ The biU 
yjf^» not due at ijie time of the indorsen^nt. The 
a^wgnees b|id got posaesaion of the biH &om the 
plaintitfi, but finding .tibey bad no title on ii. 
agidnst the defendant, had retunned it. 

For the defence Morrjfott offered U^ prove the 
dedarations otCrozaz^ made whilst he was in pos- 
seaaionofdiebdL 

Scarlett objoctedf and aa&d that it was jieedless 
to argue the point, as it had recently been decided 
by the Court of King's Bench, in Shaxv v. Broome^ 
in which case a new trial had been granted, be- 
cause such declarations had been received on the 
ground that such evidence was not admissible 
against a holder who acquired the biU before it 
became due. 



\ 
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AflBOTt LcL C. J. assented to this, and rejected 1825. 
the evidence. ' ^^ '"' 

Skith 

Verdict for the defendant. v. 

De Wnuiiz. 

Scmrktt and F. Pollock for tlie plaintiffs. 
Mcarryatt and Comyn for the defendant 



In iS&oto y.Brtxmey TrtntVy Term, ISU.ex relatione BamexioaUy 
aud^Dow.&Ry.TSl.itwas decided diat the declarations of one 
iribo had been holder of a bill made after he had negociated it, 
were not admissible against a subsequent holder, to whom the 
bfll was transferred whilst current ; on the ground, that «uch 
subsequent holder did not sue as the trustee of the preceding one 
Aor stand on his title, but <m that acquired bj the 6an^ Jute 
tMng of die bin. In PocOdk r. Billings^ supra 127. 2 Bing. 
d69i It was held, that in order to make such declarations 
evidence, they must, at all events, be made by a then holder of 
the bill. It would seem that where the plaintiff is trustee, or 
stands on the title of the previous holder of the bill or note, 
whose dedaratioiis are o8bred» such declarations are admissi- 
ble, though made after parting with the bill or note, being 
equally against the interests of the person making them, and 
such aeems to have been the opinion of the Court in delivering 
judgment in Shato v. Broome, 



itasaaiBaBBiaBaia 



EGERtON V. iFDRZMAN. Ja!^^S 

The plaintiff and a third person laid a wager upon ^ ^"f^^^ji^ 
the event Of a batde between two dogs, and had a stake-holder 
respectively deposited with the defeadftnt as a of I^do^i^t, 
stake-hdlder, a sum of moiiefy which was to t)e paid to be paid 

, - . - - ■' ^ . • \ » over to the 

over by nun after the wager was detenmned, to winner after 

the event was 
detamlned. The money was not dcmande4of the stakeJidder, until after the event 
wti 4e(«n(itiiied. The /adgedisAarged the jury fiwm giii^a^yY^^ 
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1825. the successful party. Some dispute having arisen 

Egs&toic between the parties respecting die fairness of the 

«• battle, die plamtiff being the unsuccessful party, 

daimed his proportion of the sum deposited, from 

the defendant, and on being refused brought this 

action to recover it 

Abbott Ld. C. J. On these circumstances be- 
ing opened to the jury by Brougham^ enquired 
whether the plaintiff had demanded his money 
from the defendant before the battle was fought, 
and on being informed that this was not the case, 
he discharged the jury from giving any verdict in 
the cause, saying that he would not sit to try which 
dog won the battle. He also said he had oflen 
taken the same course before, in similar circum- 
stances, (a) 

Brougham and Holt for the plaintiff 
Scarlett and Chitty for the defendant. 

(a) It has been established by a series of cases, that nflDney 
deposited in the hands of a stake-holder, on a wager illegal in 
its nature, may be recovered back from the stake-holder, after 
the event is decided, if demanded before it has been paid 
over ; see Cotton v. Thurland^ 5T.R. 405. Smith v. Bickmorcp 
4 Taunt. 474. Bate v. Cartxvrightj 7 Price, 540. And at all 
events, whether the wager is illegal or not, either party de- 
manding his deposit before the wager is won, is entitled to have 
it returned to him, and on refusal, may maintain an action 
against the stake-holder. EUham v. Kingimariy 1 B. & A. 683. 
Taylor v. Lendey^ 9 East, 49. 

In Robinson v. Mears^ Easter term, 1825, ex relatione Cress- 

Hndl* Abbott Ld. C.J. said, *' The case of Egerton v. Funanan 

was presented to me at the trial, as a case in which I was to be 

caUed upon to decide the question of which dog won, and on 

. that ground alone, I refitted to try the cause." That a Judge 

15 
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is justified in strikiDg causes out of the paper, where the atten- 
tion of the Court would be occupied in deciding upon foolish 
wagersy to the prejudice of more important business ; see Browi 
T. Leesony 2 H. Bla. 43. Squires v. WhUkeny S Campb. 140. 
DkMum y. Ootdsmith, 4 Campb. 152. Ebham ▼. Kingsmatiy 
1 B* & A. 683. Rex v. Deacon^ supra 27. n. a. But it should 
seem, after the case of CoUon v. Hiurlandy above cited, that it 
is not in the discretion of a Judge to refuse to try an action 
brought to recover a deposit from a stakeholder, however fri- 
volous or illegal the wager may be. The Court of Exchequer, 
in Baie v. Cartwrigkty set aside a nonsuit, in an action against 
the stakeholder, where the Judge had nonsuited, on the ground 
of an action of that nature, being a waste of time and an hind« 
ranee of the business of other suitors. 



1825. 



EOBBTOM 

V. 
FURZMAN. 



ADJOURNED SITTINGS IN LONDON. 



TURNER V. HADEN and Others. 



Guildhall, 
Feb.22, 1825. 



This was an action by the plaintiff as indorsee Held that the 
against the defendants as acceptors of two bills of b^sof oc^ 
exchange ; one for the sum of SG/,, dated 4th June ^^^ P*^- 
1824, the other for 60/. 4^. 6d. dated 14th June banker's io 

-* r%QA London, were 

lo%4« not discharaed 

Both bills were accepted payable at Messrs. fcl™^?^"*- 
Marsh and Co. Bemers Street. The first-men- the holder 
tioned bill became due on the 21st August 1824, jSSSi^ 
the other on the 31st of the same month. for payment 

It appeared that the defendants who kept an ac- er's before ' 
count with Messrs. Marsh and Co. had always a ^^^^* 
larger balance in the hands of Marsh and Co. veral weeks 
from the time of drawing the bills to the time became due* 
Marsh and Co. stopped payment, viz. the ISth *?«* although 

^ , . - rr r J ^ the acceptors 

September m the same year, than the amount of at aU times,up 
both these bUls. rfSlSST 

er's, had a balance in their htmds sufficient to corer the acceptances. 
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1825- Scarlett for the defendants, contended they were 

TuiiNE* discharged from all liability upon these bills by the 
^ laches of the holder in not presenting them for 
payment within a reasonable time. That although 
»nce the 1 &20. 4. c. 78* ai^ acceptance like die 
present does not oblige the holder to present the 
bill for payment at the place named, still the ac- 
ceptor will be exonerated where he proves an ac- 
tual loss sustained by him in consequence oi an 
omission to present the bill at such place within a 
reasonable time. Rhodes v. Gent, 5 B.8^ A.%^. 
though before the statute 1 & 2 Geo. 4. c. 78. re- 
cognizes the principle contended for. 

Parke for the plaintiff relied on the case of ^- 
bag y. Abitbol, 4^M.^S. 462. 

Abbott Ld. C» J. diKcted the jury to find a 
verdict for the phuntiff giving the defendaj^ 
liberty to move. 

Verdict for the plaintiff. 

J. Parke and Ckmeron for the plaintiff 
Scarlett and Hutchinson for the defendants. 



In the following Easter Term^ Scarlett moved 
to set aside this verdict on the ground of laches in 
the holder in not presenting the bill for payment 
at Marsh and Co. in a reasonable time. The 
Court refused the rule, (a) 

(m) See Bayley <m BiU«, 178. 4th edit. 
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TODD and Others v. ROBINSON. ^^ftSk 

Assumpsit for goods sold and delivered. "^^ dcfend- 

The plaintim were wholesale linen-dealers in draper in 
London^ the defendant a shopkeeper at Driffield i^le^eai'm- 
in Yorkshire. ^T^7b 

The defendant had employed one Womac^ who as hu aaent, ' 
resided in London^ to order goods to be sent to him ^n^J^ 
by the plaintiffi on credit Six parcels, so ordered, 8^^^ **^ 
were received and paid for by the defendant Snen-dnpen 
The first of these dealings took place on 1st March j, jj^'J^out 
1823, and in November following it was discovered the authority 
that Womac had ordered goods in the defendant's ^<^^ orders 
name to be sent by the usual conveyance without P^ '^ ^ 

*f ^ name to be 

the defendant's authority, and had himself inter- sent by the 
cepted and appropriated them to his own use, and ^^^ 23^2^ 
afterwards absconded. ^®^^ ^*°* 

This action was brought to recover the siun of use: Held, 
45t } and it was proved that the defendant had in ^Sj^t if" 
fact authorized Womac to order goods to the whole liable for «ich 
amount with the exception of 14/. The payment ^by thejpre- 
of this sum was resisted, on the ground that the ^^^^iX 
plaintiff trusted Womac at their own peril, and that piaintiffi to 
the defendant was not liable beyond what he had Sf^u ' "* 
actually authorized Womac to orden The plain- 
tiffi apd the defendant never met until the dis« 
covery of Womac* s frauds. 

Abbott Ld. C. J. The liability of the defend- 
ant to the only disputed part of this demand de- 
pends on the question, whether the defendant has 

VOL. I. <i 
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yj^^^ by his own acts and conduct constituted Womac 
Todd Ws general agent to order goods. The authority 

RoBuisoN actually given in each particular instance to Womac 
can only be known to the defendant himself ; the 
plain tifis can only look to the appearances held out 
by him ; and it is for you to say whether the de- 
fendant by his own act and conduct had induced 
the plaintiffs to believe that Womac was his agent 
for the purpose of ordering these goods. If you 
think he has so authorized the plaiatiffi to treat 
Womac as his agent, then the defendant is answer- 
able notwithstanding he may in this particular in- 
stance have given Womac no such instructions. 

Verdict for the plaintiffs for the whole demand. 

Scarlett and F. Pollock for the plaintiffs. 
Demnan C. S. and J. Parke for the def^idant. 



See Hazard v. TreadvoeUy 1 Str. 506. Boukon r. HUlersden^ 
1 Ld. Rajm. 224. Whitehead v. Tuckett^ 15 East, 40a Lord 
Ellbn^orouoh's judgment in Pickering v. BuAy 15 East, 4S. 
Neal V. Ervingy 1 Esp. N.P.C. 6 1 • Where Uiere haTe been no pre- 
vious dealings from which an authority to buy on credit can be 
implied, a master is not liable for goods furnished to the ser- 
vant in his name. 1 Show. 95. Boukon v. Ardden^ S Salk. 234. 
Stubbing v. HeintZy Peake's N. P. C. 66. Pearce v. Rogert^ 
S Esp. N. P.C. 214. Ruiby v. Scarlett, 5 Esp. N.P.C. 76. 
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1825. 



STIERNELD v. HOLDEN and AnoUier. 3^^^, 



i(farcM»1685. 



Trover for a quantity of coffee. Afactor placet 

This action was brought in the name of Baron I^S'a 
SHemeld to recover the value of 80 bags of coffee broker as se- 

j ^ • . ^ _ cuntyforan 

consigned to him from Demctrara. advance to 

The coffee was the produce of certain estates in J^^^^ 
Demararc^ which formerly belons^ed to a person of tiong to sell. 
the name of Fileen. Upon the death of lileeuj the gold ^fore 
Swedish government appointed certain curatoi'S to ^y '^T^Sese 
take th!6 management of the estates for the benefit directions: the 
of those who were interested in them : the Swedish SI^TmLitein 
ambassador, the present plaintifl^ was the agent of 'r*^ against 

xi. x • xu* i^ the broker. 

the curators m this country. 

For some time before the arrival of the coffee, 
which was the subject of the present action, a Mr» 
Stewart had been employed by the plaintiff and 
a)so by the curators to receive and sell the produce 
of these estates. The consignments were generally 
made to the plaintiff but sometimes to Stewart / 
when made to the plaintiff he indorsed the bills of 
lading to Stewart, who disposed of the goods, and 
accounted for the proceeds to the curators of Fif^ 
leen*s estates. 

In 1823 the plaintiff went to France, and on his 
departure left with Mr. Stewart a written authority 
to open all letters that might come for him from 
Demarara during his absence, and to indorse in 
his name any bills of lading which they might con^ 
tain. 

About the 9At\i Novemher 1823, the plaintiff 
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1825. being in France^ the bills of lading of the goods in 

Stierneld question came in a letter addressed to the plaintiff 

^' from Demarara^ and Mr. Stewart opened the letter 

^^^^' and toolc out the bills of lading. On the 26th 

November^ Stewart delivered these bills of lading 

to the defendants with the following indorsement 

on each of them : " deliver the within mentioned 

coffee to Messrs. Holden and Vanhotcse^ or their 

order p. proc. of Baron Stierneld. Mr. Stewart/* 

When Stewart delivered the bills of lading to 
the defendants he directed them to sell the ccffee, 
and at the same time requested them to advance a 
sura of money to which he conceived the proceeds 
of the sale would amount at the current prices at 
that time ; the defendants accordingly accepted a 
bill for 1500/. at three months ; this bill Stewart 
discounted immediately, and applied the money to 
satisfy his own engagements. It appeared that the 
defendants would not have made this advance to 
Stewart had he not indorsed to them the bills of 
lading. Stewart was at this time considerably in 
advance to the Fileen estate. The bill of the de- 
fendants became due on the 29th Fehniary 1824, 
and was duly honoured. 

It appeared that Stewart had on former occa- 
sions placed bills of lading of the proceeds of the 
Fileen estate in the hands of the defendants for the 
purposes of sale, and that the defendants knew that 
Stewart was not the owner of the coffee in question 
but only the agent for the Fileen estate. 
^ Before the defendants sold the goods in question 
they consulted Stewart^ who agreed with them that 
on account of the state of the markets an imme- 
diate sale was desirable. Stewart stopped payment 
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AFTER HILARY TERM, 6 GEORGE IV. J^l 

on the 28th November. On the Srd December the 1825- 
goods were sold by auction at the prompt of a stisrneu 
jnonth or one per cent discount on previous, pay- 
ment, the net proceeds of which sale were 
1508/. 7^« Od. No countermand of the authority to 
sell was given to the defendants by the plainti£^. or 
any person on his behalf, until the 6th December^ 
after the sale had taken place ; nor did it appear 
that the defendants were informed of Slewarl*s 
having stopped payment until that day. 

The AUomejf'General for the defendants sub-, 
mitted that upon this evidence, the plaintiff could 
not recover in this form of action ; had the goods 
been demanded before the defendants had con- 
tracted to sell, then indeed a subsequent sale might 
have amounted to a conversion ; bat in the present 
case the plaintiff is clearly not entitled to recover* 

Marryatt for the plaintiff. Stewarty in placing 
the goods in the hands of the defendants^ and ob- 
taining an advance to himself on their security, was 
guilty of a breach of his duty as a factor ; the de- 
fendants, who knew that he was exceeding his au- 
thority, were parties to the wrong which he did to 
his principal, and in assuming any dominion Over 
goods which thus wrongfully came into their hands, 
were guilty of a conversion, and were therefore 
liable to this action even before the sale. But the 
sale itself was without authority, and was a new 
act of conversion. Stewart had the power to put 
the goods into the defendant's hands to sell them 
for his principal; he had no power to put them 
into their hands to sell for the purpose. of securing 

Q 3 
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1825. an advance made to himself. It is in this latter 
8nERNELD manner that he has assumed to deal with the goods, 
and the sale which was made under a power thus 
usurped by the factor, is without lawful authority, 
and amounts to a conversion. The direction to 
sell given by Stewart to the defendants, is accessary 
to the pledge which he made to them, and is 
tainted by its illegality. It would be highly in* 
convenient that a sale should be held lawful under 
such circumstances, as the person employed is 
under a temptation to sell at a price which would 
cover his advance, although it might not be the 
highest he could procure. And it is no answer 
to this that no such loss has arisen here. The ar- 
gument is drawn frojn the general impolicy of 
fdlowing a man to have an interest contrary to his 
duty, not from a particular inconvenience having 
arisen in an individual case. 

Abbott Ld. C. J. It appears to me that as 
there was a clear authority to sell, and no revoca- 
tion by the plaintiff of that authority prior to the 
sale, this action cannot be maintained. If there is 
an actual sale under the authority of the proprietor 
of the goods, trover cannot be maintained ; whether 
an action for money had and received will lie, , is 
another question ; but in the present form of action. 
I am of opinion that the plaintiff cannot recover. 

Nonsuit, with liberty to move to enter a verdict 
for 1508/. 7s. 9d. 

Marrtfott, Gument and Matile for the plaintiff. 

The Attomey-General and F. PoUock for the 
defendants. 
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HOLDEN. 



Stiernelo 

In the following Easter Term Marryatt moved „ j'; 
to set aside this nonsuit, and enter a verdict for 
the plaintifi^ and cited the cases of M^Combie v» 
Davies, 6 East 538. Truettel \. Barandon, 1 B» 
Moore, 543. Featherstonhaugh v. Johnston^ 8 Taunt- 
237. ; but the Court refused the rule, being of 
opinion that the action should have been money 
had and received, and not trover. The Court ob- 
served, that Stewart had clearly an authority from 
the plaintiff to indorse tlie bills of lading, and in 
pursuance of that authority he authorised the de- 
fendants to sell J there was no pretence for saying, 
that the defendants acted otherwise than hondfidcj 
in the sale of these goods, there being no evidence 
of their having made any sacrifice for the purpose 
of reimbursing themselves the advance they had 
made to Stewart , the circumstance even of his failure 
not in fact being known to them at the time of 
the sale. If the sale had not been warranted, then, 
certainly, the plaintiff would not be bound to accept 
the proceeds of the goods, but might recover in 
the present form of action. Stewart authorized 
the defendants to sell, and also authorized them to 
apply the proceeds of such sale to the defendants* 
own use in liquidation of the advance they had made 
to him. He was justified in authorizing them to sell, 
and the sale, therefore, cannot be impeached. The 
defendants are not authorized in retaining for their 
own use the produce of this sale ; but for the mis- 
application of such produce, this is not the proper 
form of action. 

Q 4 
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ADJOURNED SITTINGS IN LONDON. 



£rif"fih LEIGH V. SMITH. 

Feb,9l. 1885. 

In order to AssuMPsiT against the defendant, a wharfinger, 
^^J^J^^ for not safely shipping certain casks of tallow to 
from his re- the plaintiff at Liverpool. 

«w^ leftwith '^he casks had been delivered at the defendant's 
hLD^tobesent ^harf in London^ and a receipt given containinfir 
delivery to the the terms on which the defendant received goods 
oSuw officer* for shipment The dispute in the cause was whe- 
of the ship by ^qj^ qj uq the casks had actually been put on board 

whichtheyare , -- , • i i i , 

to be con. the MoTSf m which vessel they were to be sent ; 
cSwy? °^ ^^ delivered into the custody of the persons having 

charge of the ship, so as to relieve the wharfinger. 



•* ' 
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For the defendant it was proved, that the casks had ^ 1825. 
been rolled alongside the ship, then lying close to 
the wharf and taking in her cargo, and not traced 
further ; and a witness was asked what was the 
usage in shipping goods at wharfs coastwise. 

This was objected to on the ground of there 
being a written agreement But His Lordship re- 
ceived the evidence on the authority of Cobban y. 
Dorvne, 5 Esp. N. P. C.41. The witness stated, that 
they generally gave the goods to the ship's crew, who 
took them on board, and that they usually deliver- 
ed them in charge to a mate of the ship. 

Best C. J. in summing up, said, the question is, 
whether the casks were lost by the negligence of 
the master of the ship, or by that of the defendant. 
By the terms of the contract, the defendant under- 
taJces to ship these goods on board some vessel. It 
lies upon him, therefore, to show that he has done 
this; it is not enough to show a delivery to a 
ship's crew merely, they must be delivered to the 
mate of the ship or to some officer. The case to 
which I have been referred, shows that to be 
necessary, and the usage proved in this case cor- 
responds with it. 

Unless you are satisfied the casks were actually 
delivered into the charge of some officer of the 
ship, the plaintiff is entitled to your verdict 

Verdict for the plaintiff. 

Wilde Seijt and J. Parke for the plaintiff. 
Vaughan Seijt and E. La:wes for the defendant 
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1825. 



GuiLDHAfj, OILMAN and Another v. ROBINSON. 

Feb.23, 1825. 

The defend- GooDS 8old and delivered. 

Stmer^^"' "^^ plaintiffs were linen-drapers in London^ the 

yorkshireMd defendant a shopkeeper in Yorkshire. The fects 

stances em- of this case Were similar to those in Todd and 

M^fisVen^' Others V. Robinson^ supra^ p. 217. ; and the ac- 

to purchase tion arose out of frauds committed by Womac on 

^^s of the the same defendant Several instances were proved 

EiaintMs, ]^ which the defendant had paid the plaintiffs for 
nen-drapers , , , i- , i^^r i - i 

in Ltmdon, goods Ordered on credit by fVomac, and received 

^e'auSwitv' ^Y ^^ defendants, and the demand in this case was 

of the defend- for 70/. for goods Ordered of the plainti£& by 

^ods in his Womac^ and put in the same mode of conveyance as 

S^^ulr ^ad been recognized by the defendant in former 

usual convey- deaUugs. Thosc goods Womac had got possession 

r^c^ts them of, and had in fact ordered without any auUiority 

to his own jj. |.jjg defendant. Womac resided in London, 

use: nela, ' 

that the de- and the plaintiffs and defendant liad not seen each 
We for'such*" Other in the transactions until the discovery of Wo^ 
^^^ ^he ^^' wwc*^ frauds, who had been convicted of obtaining 
previous deal- goods uudcr falsc prctenccs. 
p"wntii&,and Several instances were proved in which the 
with other defendant had ordered goods on credit through 

persons, held /» 1 -.- , i . T 

outii.j9. as Womac of Other London tradesmen m 1823, the 

^St^o^ur- time of the deaUngs in question. 

Sase goods. for the defendant, it was contended that he was 

not liable beyond tlie authority actually given XjoWo- 
mac. That a general agency could only be implied 
from particular authorized dealings, in cases were 
general agencies were usual in the common dealings 
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of mankind, and in particular trades. That it was not IB25. 
usual for country shopkeepers to constitute general Qilman 
agents to order goods of the wholesale London trades- v. 
men, and that in this respect the case was distinguish- 
able both from the authority implied between 
master and servant, and the authority to under- 
write, inferred from one or more recognized in- 
stances. 

Best C. J. in summing up to the jury, said, that 
the question for them to consider was, whether or 
no the defendant had held Womac out to the world 
38 his general agent to order goods. That such 
agency could not be implied from a single recog^ 
nized dealing ; but if in repeated instances he had 
recognized his authority to order goods in his name 
and credit, he had so far made him his general 
agent. That it would be mischievous to hold that 
the party who had clothed another with his credit 
and authority should be allowed to screen himself 
from such responsibility. If you think the de- 
fendant has held Womac out as his general agent, 
you will find for the plaintiffs. 

Verdict for the plaintiffs, 70/. {a) 

Wilde Seijt and F. Pollock for the plaintiffi. 
Vaughan Seijt and Parke for the defendant. 



(a) See Todd and Others v. Robinson, supra, p. 217. and noiis. 




i 
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fJ'^^'i^s BROMLEY, Assignee of HORNE, a Bankriipt, 

i;. KING. 

T^« d«^- Assumpsit. 

bankrupt made In order to provB the trading of HomCf a wit* 
nipt^^are*'^' ness was asked to a conversation with Home be- 
not admtifaile fore the bankruptcy, in which he had stated his 
tn^^mln being engaged in acts of trading* 
"^^ ^ This was objected to by Pell Serjt for the de- 

fendant, on the general principle that the bankrupt 
is inadmissible to support the bankruptcy, and that 
the only instances in which his declarations are 
receivable, are the admissions of a debt made be- 
fore bankruptcy, and his declarations made at the 
time of an equivocal act. The first, because such 
admissions are obviously against the interest of the 
person making them ; the second, to show the cha- 
racter of the act brought forward as an act of 
bankruptcy. That no such reason applied to the 
trading which was capable of distinct and inde- 
pendent proof. 

Wilde Serjt. The declarations of a bankrupt 
being admissible to show both the petitioning cre- 
ditor's debt and act of bankruptcy must be also 
evidence to prove the trading. There is no distinc- 
tion, and no case has been shown. 

Best C. J. The general rule undoubtedly is, 
that a bankrupt is incompetent to support the com- 
mission. The instances in which his declarations 
are received, are exceptions to the {i^eneral rule. 




AFTER HILARY TERM, 6 GEORGE IV. 

and tliat on the grounds stated ; I know of no 
other instance in which his declarations are admis- 
sible to establish any chain of the proof necessary 
to the title of the assignees. And I think it 
would be extremely dangerous to admit such prooi^ 
it being impossible to ascertain whether such de- 
clarations were not made with the very purpose of 
the bankruptcy. I am clearly of opinion that the 
evidence ought to be rejected.* 




The case of Parker v. Barker, 1 Bro. & Bing. 9- 
was afterwards cited. His Lordship, after reading 
that case, said, that he retained his opinion ; but as 
some such evidence seemed to have been there ad- 
mitted, it would be better to receive the proof^ and 
give the defendant leave to move to enter a non- 
suit. 

Verdict for the defendant 

Wilde Serjt and Kelly for the plaintiff. 
Pell Serjt. and Tindal for the defendant 



NORTON V. HEREON. 



GurLDHALL, 
Feb. S8, 1825. 



This was an action of assumpsit for the breach of The defend- 

the following agreement declared on specially. ten agreement 

" Memorandum of agreement made this 14th day H^^^^^y 

of Aprils 1824, between George Herron on behalf himself on be- 
half of ii.i?. 

of the one part, and the plaintiff of the other part, stipulated to execute a lease 
of certain. premises to the plaintiff. These premises were proved to belong to A. B.: 
Held, that the defendant was personally liable. 
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2^25^ of Edward Barron^ of Norwkhj in the county of 
Norfolk, of the one part» and James Norton of the 
other part, viz. first, the said George Herron doth 
hereby agree to execute unto the said James Nor^ 
ton a lease of all the messuage, late in the possea- 
sion of NichoUSf situate in the High Street, Bo^ 
rough, with the i4[)purtenances, to hold to him die 
said James Norton, his executors and MMg^i^fp 
from the 12th day of May, being the half-quarta: 
between Lady day and Midsummer day next, for 
the term of T, 14, or 21 years, at and under the 
usual rent of \SOL payable quarterly, which lease 
shall contain all }ii^ usual covenants ; all outgoings 
to be cleared up by the said George Herron to iii<^ 
said 12th day of May, and the said James Norton 
doth agree to put the said premises in tenantable 
repair. 

(Signed) " George Herron. 

" James Norton.** 

The premises in question belonged to Edward 
Barron, whose agent in tlie management of them, 
the defendant was; the lease was not executed 
owing to the refusal of the tenant in possession to 
quit. 

The cases of Appleton v. Binks, 5 East, 148. 
Burrell v. Jones, 3 B. & A. 47- Iveson v. Coning* 
ton, 1 B. & C. 160. were cited for the plaintifl^ to 
show that the agreement made the defendant per- 
sonally liable. 

For the defendant it was argued, that the con- 
tract was made expressly on the behalf of the 
principal to whom the subject matter of the agree- 

S2 
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ment belonged : and it was attempted to distin- 
guish between deeds and parol agreements. 

Best C. J. It is impossible to distinguish this 
case from those cited : the defendant has clearly 
and in terms made liimself responsible, although 
he commences by describing himself as agent 
No such distinction as tliat contended for exists, 
and it is negatived by the authorities referred to. 
Verdict for the plaintifl^ damages 75/. (a) 

Pell and TVilde Serjts, and Crowder for the plain- 
tiff 

VaugJian Serjt., E. Lowes and TJiessiger for the 
defendant 



ifl) See Cass v. Ruddle, 2 Vern. M. Ca. 280. 
Fitzgerald, 1 Wils. 28, 58. 



ClayhUl V. 




ROWLAND V. ASHBY and Another. 

JlssuMPsiT for goods sold and delivered. 

The defence was, the plaintiff was a partner in 
the transaction in question with his son, who had 
been made a bankrupt, and that the defendants 
had settled the clsum with the son. 

To prove the partnership, the attorney to the 
commission against the son, who produced the 
examination of the plaintiff taken before the com- 
missi<mer, was asked whether the plaintiff had not 
at the examination, admitted that he was in part- 
nership with his son. There was no such admission 



GaiLDHALL, 

March3^\S28* 

Parol evi- 
dence is ad<- 
missible to 
prove matters 
deposed by a 
party on his 
examination 
before com<- 
missioners of 
bankrupt, ma- 
terial to the 
inquiry, such 
matters not 
bdng contain- 
ed in the 
written ex- 
amination 
taken by the 
commisfioners* 
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1825. in the written examination produced. It was ob- 
jected by the counsel for the plaintiff that the writ- 
ten examination was the only evidence of what 
passed before the commissioners material to the 
inquiry, that the matters sought to be given in evi- 
dence were material, and the plaintiff had been 
questioned to them. That it must be presumed 
the commissioners had done their dufy, and made 
a £dthfiil account of the plaintiff's evidence. That 
the case was the same as the examination oi a pri- 
soner before a magistrate under the statutes of 
Philip and Mary 9 where the examination taken by 
the magistrate was the only proof^ and nothing 
could be added by parol. 

Best C. J. I think I ought to receive the evi- 
dence if it should appear that the matter to be 
added was material to the examination, but that 
very strong proof ought to be adduced of the 
plaintiff's having said that which is alleged. The 
Stat, of Philip and Mary has been used for a dif- 
ferent purpose than was intended ; and my opinion 
is, that upon clear and satisfactory evidence, it 
would be admissible to prove something said by a 
prisoner beyond what was taken down by the com- 
mitting magistrate, (a) 

Verdict for the plaintiff. 

Vaughan Seij t and 22. V. Richards for the plaintiff 
Wilde Seijt and Chitty for the defendant. 



{a) See the elaborate judgment of Grose J. in LambeU Case^ 
2 Leach, C. C. 55^ 4th edit, where it was held thai a voluntary 
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confession by a prisoner on his examination before a magistrate, 
reduced into writing, was admissible, though the magistrate 
had neglected to sign it, and the prisoner had refused. The 
object of the acts of Philip and Mary is there said to be, to 
enable the judge and jury to see, whether the witnesses are 
consistent or contradictory in the evidence they give. 
, ' Parol evidence is admissible of a prisoner's declarations 
before a magistrate, when no written examination was taken 
down. Rex v. Holly cited in Rex v. Lambe, 2 Leach, C. C. 559* 
A written examination before a magistrate will not exclude a 
previous parol declaration made to a third person, and not 
reduced into writing. Mac Nolly on Evidence, 45. Storkie 
on Evidence, Part IV. p. 51. 

The object of the examinations taken by commissioners of 
bankrupts is to perpetuate testimony, 5 Greo. 2. c. SO. s. 41 • The 
examination of a party taken by the commissioners is evidence 
against him, though part only of his depositions were taken 
down, if read over to him and signed by him. MHward v^ 
Forbes, 4 Esp. 172. 



1825. 




WILLIAMS and Others v. RAWLINSON. 



Guildhall, 
March4,\B2S. 



Debt on bond in the penal sum of 10,000/. dated Abend con- 

7th January 1822. S^SfyT 

The condition, after reciting that John Threljall and save 
had for some time past had a banking account obUge^for 
with the pldhtiffi, stated " that if the said John '^"g »^^ 
ThrelfaUf his heirs, &c. do and shall from time to their baddng 
time, and at all times hereafter reimburse, and fully JhoSd^ithin 
pav and satisfy the said plaintiffi or the survivor or ^^ ye«" •^- 

*^ -^ "^ * . ^ vance or pay, 

or be liable to advance or pay for or on account of their accepting, discounting, &c. any 
bill of exchange, notes. Sec which A. B, should from time to time draw upon or make 
payable, &c. at their house; and also other sums which thcj, wit6in the period afore- 
said, should otherwise lay out, pay, &c. on the credit or the said A.B., or on Ms 
account; and also all such wages and allowances for advnacing, paying, &c. such bills, 
Ac advances, payments, engagements, and accommodations, not exceeding the ivm of 
5000/. m the whole, together with interest on such advances, &c. : Held to guarantie 
running accounts and not satisfied by the first payment of SOOOl, Held also, that such bond 
ou^t to be stamped with a9/. stamp under 55(?.9.c.l84. Schedule, Part I. /^ Bond. 

VOL. I. H 
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1825. survivors of them, and all and every other person 
^l^^j^ or persons who shall or may become partner or 
^' partners with them, or either of them in the bank- 
ing business, their and each of their executors^ &c. 
every sum and sums of money which they the said 
plaintiffi, <h* the survivor or survivors of them, 
or any partner or partners in their said baiddz^ 
business, shall within ten years from the date herer 
o^ advance or pi^, or be liable to advance or pay 
for w on aocoirat of their acceptii^y indoim^ 
discounting, paying, or satisfying any bill or biHs 
of exchange, drafts^ notes, orders, or other engage- 
ments whatsoever, which he the said John Thrd- 
fall shall firom time to time draw or cause to be 
drawn upon them, or make payable at dieir said 
banking house, and also all and every other sum 
and sums of money which they the said plaintiffi, 
and the survivors, &c. shall within the period afore- 
said, otherwise lay out, pay, or advance, or become 
in anywise liable to pay on the credit of tiie said 
John ThreyhUj or on his account to any person w 
persons whomsoever, and also all such wages and 
allowances fw advanciDg and paying such bill or 
bills, drafts, notes, acceptances, advances, pay- 
ments, engagements^ and accomuKKlations not ex- 
ceeding the wm ^ dOOOA m the whole j together 
with interest for such sum and sums of money as 
they or any of them shall from time to time advance, 
&C. as is usually charged, &c. and shall indemnify 
and save hannless, &c. then this obligatiftBi to bQ 
void otherwise to remain in full force and eilbct*^ 
llie stamp on tiie bond was of the value of 9^ 
At the time the bond was delivered, ThreffiiU 
was indebted to the plaintifls in 3500^, and k dkl 
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not appear that this was Communicated to the de- iMs. 
fefldant or the other sureties on the bond. The wwuamT 
dealings between TkrelfaU and the plaintifis sub- <"• 
s^uent to the bond were to the amount of 350,000/. 
afid paytnents to that amount minus 4001. had been 

iTiree objections were made by Ctosi Serj. for 
tht defendant Ist that the condition of the bond 
ohly |:^a^ahtied dealings to the amount of 5000f. 
and tlierefore the bond was satisfied by the payment 
of the ^t9t 5000/. that was incurred, and that it was 
not meant to extend to running dealings beyond 
that sum. 

2dly. That if the condition should be construed 
to extend to floating balances during the whole ten 
years, the bond would be invalid for want of a 25/. 
stamps inasmuch as the sums secured would in 
that oase be indefinite, and he refeired to Scott y. 
Akopp 9Lnd oiJMirs, 9 Price SO. 

Sdkj^ That the defendant could not be made 
Ittble for the existing balance at the time of the 
bond directly or indirectiy ; that the plaintifft were 
bound as i^aiMt thft wreties to have applied all 
the payments made subsequent to the bond to the 
pf:^;s9nt acepuQ^ 

That ^ tke caaea in which it had been held that 
payments made generally were to be applied to the 
first items in the accounts were between the original 
parties, and the principle had never been enforced 
against sureties. 

Best C. J. Upon the construction of this instru- 
ment I feel no ^fficulty. It is quite clear that the 
parties intended to guarantie the floating account 

R d 
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1825. during the period stipulated for, but to limit their 
Williams liability not to dealings to the extent of 5000/. but 
«^- to any one default to that amount. Upon the 2d 

point the case is equally clear. The sum to be re- 
covered on this bond is limited to 50001. and that 
brings it immediately within the words of the stamp 
act. Upon the third point I think the best plan 
will be to take the verdict for the whole sum 
with liberty to the defendant to move to reduce it 
to400iL 

Verdict for the plaintiffs, damages S^SOOL (a) 

Wilde Seijt for the plaintifis. 

Cross Seijt and J. Parke for the defendant. 



In the following Easter Term, Cross Seijt. ap- 
plied for a new trial on the two first points, and 
also to reduce the damages to the sum of 4O0L 
The Court were of opinion that the two first ob- 
jections were unfounded, but granted a rule nisi 
to reduce the damages on the third point, which 
has been since discharged after argument. 

(a)) See Mason v. Pritchardj 12 East, 227. S. C. 2Campb. 
436. Kirbj^ v. The Duke of Marttortrnglh 2 M. & S. 18. 
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OXFORD CIRCUIT.— OXFORD. 
Coram Littlbdale J. 



DOE on the demise of KERBY v. CARTER. Oxford. 

Mareh5^lS2S, 

Ejectment by Dr. Kerby as the vicar of Bampton The incum- 
to recover possession of glebe land in the defend- w ^mIy*siiZ. 

ant's possession. tain eject- 

The counsel for the plaintiff proved that the de- paiti^^^os- 
fendant had been tenant to Dr. RicJiards who pre- *f^®f ®^, ^® 

, *^ glebe lands, 

ceded the lessor of the plaintiff in the enjoyment though the 
of the living ; and gave in evidence a notice to Tr^ZSTrol 
quit by Dr. Richards to the defendant which ex- y^ ^^ y^\ 

M. cre&ted bv his 

pired previous to the demise. The counsel for the predecessor, is 
defendant cross-examined the witnesses with a ^"expired. 
view to shew that the defendant's tenancy did not 
expire at the time to which the notice had rela- 
tion. 

LiTTLEDALE J. was of opiniou that this was im- 
material, as the new vicar had a right to immediate 
possession notwithstanding the tenancy recognized 
by his predecessor. 

The counsel for the plaintiff then proved the in- Theittititu- 
stitution and induction of the lessor of the plaintiff to a ?iuing,*r<^ 
to the living previous to the date of the demise. dtbg thece*. 

° ^ sionofhispre- 

R 3 
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1885. Talfburd for the defendant, submitted that as the 

Doi on the plaintiff's counsel had shewn Dr. Richards in pos- 

demise of session of the living, they were bound to prove his 

o. resignation, otherwise the institution and induction 

Cabtke. q£- Jj jg guccessor would be void. 

decessor, fol- 

(^donfis^ Taunton^ for the lessor of the plMnttfl^ 
d£^*^ that as the institutiiMi purported to be «« 
port an eject- sion of Dr. Bichords^^ this was s 
thTprodeM^ fi^ evidence to sustain the induction' 

sorisahewpto 
have been in 

poisestton; Tolfburd^ ou the Other hand, conten 

SS^Sj^" recital, was not the best evidence of thi 
^^Moonii which must have been accomplishe* 

formal manner, and consequently it * 

received. 

LiTTL£DAL£ J* I think that as the 

stituticm recite the cession, that is sui 

fade evidence of the cession being 

especially as it is acted on ; and that 

is entitled to recover. 

The plaintiff accordingly obtaii 

Taunton for the plaintiff. 
Talfourd for the defendant. 






Talfburd in the following Easter 
for a new trial, on the ground of midd 
the Court refused to grant a rule. 
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HEREFORD. 



Coram Littlsdale J. 



EVANS V. VERITY. J*".l???;« 

March25, 1825. 

JjssuMjpsiT for lands bargained and sold, with the Held that a 
usual money counts. 2^i^g^ 

The only evidence to sustain the action, applied J?®°* ^^ * ^"m 
to the << account stated," and was as follows : piainti^wouid 

The plaintiflF in a conversation with the de- Su^ ^1^0- 
fendant said, " pay me the \0L you owe me," the ver upon a 
defendant said he would, pf ovided the plaintiff had account^ ^ 
not moved the grates, which he considered as fix- *'*'®^- 
tures ; the plaintiff in reply denied that they were 
fixtures, and told the defendant that if he would 
not pay him he would sue him. 

Matde for the defendant contended, that this 
was not an unqualified admission of any sum due, 
and consequently the plaintiff must be nonsuited. 

Ltidlow for the plaintiff. The defendant is asked 
to pay that which he owes : in his answer he does 
not deny that he owes the sum named, but insists 
that he is not liable to pay it, on a ground which 
would not afford any defence to an action fw the 
money. The non-delivery of fixtures might be the 

R 4 
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1825. matter of a cross action^ but is not a matter of set- 
o£^ Here an item of 10/. is admitted to be due on 
one side of the account, and no item of account on 
the other side is insisted on or stated. 

LiTTLEDALE J. The plaintiff here does not 
prove any consideration on which the defendant 
became indebted to him, but insists on his right to 
recover upon an admission of liability, made by the 
defendant on a statement of account between them. 
If the whole of the conversation be taken together, 
it appears to me there is no admission of liability. 

Nonsuit 

Ludlow and Cross for the plaintiff ' 
MatUe for the defendant 



In the following Easter Term, Ludlow moved 
to set aside this nonsuit and contended that the 
defendant's admission of the debt was in no wise 
weakened, because the defendant at the same time 
chose to set up a claim which might have been a 
fit subject for an action of trespass. 

The Court in refusing the rule stated, that the 
defendant might, by what passed, have meant that 
he would have paid the 10/. if he had had all he 
bargained for ; and if so^ it is no acknowledgment 
of 10/. being due. It is not an unqualified ac- 
knowledgement, but only an admission that lOL 



LENT ASSIZES, 6 6E0R0E IV. 241 

would have been due if something else had not 1825. 

happened. ^""toT' 

Rule refused. „ «>• 

ViKITT. 



Knotoks V. Michely 13 East, 249. Highmore ▼• Primrose^ 
5M.&S. 66. 



REX t;. HOBBY. *£^'S; 

18S5. 

The defendant had been indicted for a misde- On the trial 
meanour at the last assizes, when he had pleaded meanour, the 
not guilty, and traversed to the present assizes. prosecutor 

° "^ * cannot appear 

for the pup- 

The case being called on, Cross for the prosecu- ^^^ng^ 
tion required before the jury were sworn that the the proof of 
defendant should prove notice of trial, stating that trial. 
he appeared only to question the suflBciency of the p^I^^utM^ap- 
notice, and not for the prosecutor generally. pears, he can- 

For the defendant it was objected that the pro- proo^f ©f ^"^ 
secutor could not appear by counsel or otherwise, "ot^cC' 
unless he appeared generally. 

CrosSf in support of his right to oppose the proof 
of notice without appearing generally, mentioned 
the practice of appearing to object to notice of ap- 
peal at sessions. 

In answer to this it was said that in the case of 
appeals to sessions, notice was required by statute 
to give the court jurisdiction, and always formed a 
part of the appellant's case, in trials whether civil 
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1825. dr criminaly there is no practice to require proofed* 
notice of trial. In misdemeanors, if the prosecutor 
Bppeam hj counsel or otherwise, noproof of notice 
can be required, if he do not appear, the defendant 
on proof of notice by affidavit, will be entitled to 
his acquittal. If he fiul in such proof, the court 
may adjourn the trial. 

LiTTLEDALE J. after consulting Garrow B., held 
that the prosecutor must appear generally or not at 
all, and that if he appeared he could not call for 
proof of notice of trial. 

He accordingly appeared by his counsel: the 
trial proceeded, and the defendant was acquitted. 

Cross and PaweU for the prosecution. 
Ludlow and MatUe for the defendant. 



5£;3;*^ rex i;. BEAVAN and Others. 

On an indict- IxDICTBffENT OU the StatutCS of R. 2. (cu) and 

fordbie entry Jac 1. (ft.) for a forcible entry, and expulsion from 
"°dtf^S^^ and detainer of a messus^e, &c. of which the pro- 
tntes of R. s. sccutor Chorles Roberts was possessed for an un- 
S^'"* expired term of years. 

grieved u not The indictment had been removed by certiorari 
witness. into the King's Bench at the instance of the de- 
fendants. 



(a) 5 £.2. 6t.l. c. 7. and 15 E. 2. c.2# 
(fi) 21 Joe. I.e. 15. 
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The wife of the prosecutor being called tft a 1885. 
witness for the prosecution, 

Maule for the defendants objected, that she was 
incompetent, oa the ground of her husband's in- 
terest. This is not like the ordinary case of a pro- 
secutor who has nothing to gain or lose by the 
event of the prosecution. If the defendants be 
convicted, the prosecutor will be entitled under the 
statutes of R. 2. and Jac. 1. to restitution of his 
term, and has therefbre, a direct interest in the 
event of the cause* 

Whitcombe tot the prosecution. The court of 
King's Bench will not necessarily award restitution. 
The justices below, indeed, are bound to give such 
a judgement on a condition for forcible entry under 
the statutes, but it is discretionary whether the 
court of King's Bench will do so. The interest, 
therefore, of a prosecutor is too remote, and con- 
tingent to disqualify the witness. 

LiTTLEDALS J* expressed lumself strongly of 
opinion that the witness was incompetent, on the 
ground of the prosecutor's interest, and compared 
the case to tliat of an informer, who is an incom- 
petent witness in support of a conviction when he 
is entitled to a part of tbe penalty, but stated that 
as there was no express decision on the subject he 
would save the point v 

The defendants were acquitted, (a) 



(a) ThalBw of evidcasfc, m it rtlstse to the op iHp s t s nry ef 
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^j^ , Wtdtcombe for the prosecution. 

Maule for the defendants. 




witnesses interested in the event of a criminal proceeding, 
seems not very consistent with itself. 

On the one han^^ the cases in which an informer entitled to 
a part of the penalty on a conviction before a justice of the 
peace, has been held incompetent ; those in which the party 
injured is said to be competent in support of an indictment for 
perjury, because he cannot avail himself of the conviction obtain- 
ed by his own testimony ; and those in which a party who would 
be liable on an instrument, supposing it genuine, has been held 
incompetent to show it forged, because he was supposed to 
have an interest in the conviction; all go to show that in- 
terest, in the event of a criminal proceeding, disqualifies a 
witness. 

On the other hand, there are cases in which the most direct 
interest does not render the witness incompetent. A prose- 
cutor, entitled to a reward on conviction, has always been 
admitted as a witness. With respect to the owners of goods 
which have been stolen, and who are competent witnesses, 
though entitled to the restitution of the stolen goods : it seems 
that where the goods have not been sold in market overty and 
the property therefore still remains in the owners, the convic- 
tion only gives them a writ of restitution under the statute of 
21 //(Pit. 8. c.ll. In addition to the proceedings by action of 
trespass, trover, or detinue, at common law, by which diey 
might recover the property or its value ; and, as in support of 
the statutable proceeding it is necessary to show all the facts 
which would support an action at common law, and the convic- 
tion also ; it does not appear that the owner has any substantial 
interest in the event of the cause, (a) Where the goods have 
been sold in market overty the case is very different ; the plain- 
tiff has a direct interest in the conviction, which makes an essen- 
tial part of his title to recover, whether in a proceeding by 



a) For the pleadings in an action commenced by writ of 
restitution, see Tremaine^B Pleas of the Crown, p. 315. 
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writ of restitution or otherwiBe. The competency^ however, of 1825. 
a party robbed, in either case follows, necessarily from the 
words of the statute of 21 lf.8. c. 11. which directs, that jus- 
tices ^ afore whom any felon or felons who have robbed or 
taken away any money, goods, or chattels, from any of the 
king's subjects, from Uieir person or otherwise, shall be found 
guilty or otherwise attainted, by reason of evidence given by 
the party so robbed, or owner, or by anjMher, by their pro- 
curement have power by the said act t9bward from time to 
time, writs of restitution for the said money, goods, and chat- 
tels, in like manner as though any such felon or felons were 
attainted at the suit of the par^ in i^peal." 



CASES 

AHBUBD AND DBOMlD 

AT NISI PRIUS, 

m K.R 

AT THE SimNO IN 

EASTER TERM, 
6 Geo. IV. 1825. 



FIRST SITTING IN TERM AT WESTMINSTER. 



j^^rsis. AMFIELD ». WHITE. 

A teMot ver- AssxjiiPsxT for use and occupation. Plea, general 
•tei^wSr issue and tender. • 

Sr ' dS^*** "^ witness proved a verbal agreement between 
tfabZ.- the plaintiff and defendant, that the defendant 
g^UJ^^ should pay lOA rent and aU taxes. 

dielandktax 

wMDotipfr. Hutchinson for the defendant, contended that 
^^ymen- uj^jer this agreement the tenant was to pay all 

taxes usually paid by tenants, or to which they 
were liable, but that the defendant was not liable to 
pay the land-tax, and consequently was entitled to 



(a) By the general land-tax act (S8 Geo.S. c.5. s. l?.)) ** the 
tenant of all houses, lands, tenements, and hereditaments, which 
shall be rated by virtue thereof, are required and authorised to 
pay such sum or sums of money as shall be rated upon such 
houses, &c, and to deduct out of the rent so much of the said 
rate as in respect of the said rents of any such houses, &c. 
the landlord should, or ought to pay and bear. And the land- 
lords, both mediate and immediate, according to their respec- 
tive interests, are required to allow such deductions and 
payments, upon the receipt of the residue of the rents." Vide 
Brewster v. Kidgill, 12 Mod. 166. S.C. Ld. Raym. S17. Giles 
▼. Hoopery Garth. 1S5. Hopwood v. Barefoot, 11 Mod. 288. 
Count of Arran ▼. Cri^y 12 Mod. 54u Bradbury ▼. Wright, 
Dougl. 624w Cranston v. Qarke, Sayer, 78. 
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deduct from the rent whatever land-tax he had 1825, 
been obliged to pay. 

Bayley J. I am of opinion that the words " all 
taxes,*^ comprehend in this case the land-tax, al- 
though it be not specially mention^, (a) 

VerdicyH^ the plaintiff* 

E. Lowes for the plaintiff. 
Hutchinson for the defendant 



% 



CASES 



ARGUED AND DECMMb 1925. 



AT NISI PRIUS, 



IN E.B. 



AT THB SmnNOS AFTBB 



EASTER TERM, 
6 Geo. IV. 1825. 



ADJOURNED SITTINGS IN LONDON. 



MANN V, MOORS. Goilbhall, 

May as. 

Action, on a bill of exchange, by the Indorsee in an action 
against the drawer. &^u 

The bill, as drawn, was dated Manchester^ and iniiofex- 
upon being presented for payment at the ac- ^ i^!d&^^ 
ceptor's in London, was dishonoured. The only ^\^^^ 
e^ddence given, of notice to the defendant, of the efficient eri- 
bill having been dishonoured, was, that a letter, h^!^ had no 
containing such a notice, had been put into the hOTom-^^to^^ 

prove that a 
letter, containing nich notice, had |«en put into the pof t-oiBoe in Lontbm» directed to 
him •» Mamdkesicr:* 

VOL. I. & 




MoOMf 
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post-office in London, directed to " Mr. MoorSy. 
Manchester^ 

JVightman for the defendant, contended^ that 
this was not a sufiScient notice of the dishonour of 
the IhII 'y that Jflbs the duty of the plaintiff ta 
have enquired «Hpe prior holders of the bill the 
particular address of the defendant in the town of* 
Manchester ; that it was most likely a letter so 
directed, to so large a town as Manchester, would 
not reach the defendant. 

Abbott Ld. C.J. I am of opinion, that this 
was sufficient notice of the dishonour of the bill. 
If the drawer of a bill of exchange dates his bill 
London, I think a notice of dishonour by letter 
addressed to him London, will be sufficient 

Verdict for the plaintiff, (a) 

Gumey and Hutchinson for the plaintifil 
Wightnum for the defendant* 



(a) In Walter v. Haynes^ supra, 149. Abbott Ld. C. J. held^ 
that <' Mr. Haynesy Bristol^* was too general a direction to raise 
a prestmiption thot the letter reached the particular indiTidual 
intended ; but that case is very distinguishable from (he pre- 
sent ; that was an action by an indorsee against the indorser ; 
here the action is against the drawer, who designates on the 
face of the bill itself the place where it is drawn, furnishing 
thereby presumptive evidence that notice of the dishonour of 
the bill will reach him at that place« 
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1825. 



JENNINGS V, THROGMORTON. Gmu>BAix. 

May 25. 



AssxTUPsiT for use and oc gM ltion of certain in an action 

rooms, belonging to the plaintaF ^^L 

The defence set up was, that the rooms were let a lod^ng 



to the defendant for the purposes of prostitution, weddy te- 
and with a knowledge on the part of the plaintiiff ^^l*^^^ 

of that fact. appear that 

It did not appear^ from the evidence produced wMorfgln^j 
in support of the defence, that the plaintiff, at the i«tforthe 

*• *■ , "■• purposes of 

time of letting the rooms to the defendant, was prostitution: 
aware of her mode of life ; but it was proved, that Salot^^uid 
after the defendant had occupied the rooms for not recover 

the weeklv 

about two months, the plaintiff was fully informed rent, which 
of the defendant's receiving male visitors there, hTw^fuU^ 
and that she supported herself by prostitution. It informed, that 
was shewn that the defendant was a weekly tenant, occupi^the 

lodguigs for 

Abbott Ld. C. J. There are two questions for ofprosSto^ 
your consideration. First, you are to consider, ^^^ 
whether the plaintiff originally let these lodgings 
to the defendant for the purposes of prostitution ; 
and if you should be of opinion that he did, then 
your verdict should be for the defendant. Se- 
condly, if you should be of opinion that the plain- 
tiff was not originally aware of the defendant's 
course of Ufe, and the purpose to which these 
lodgings were to be applied, you are to consider 
whether he allowed her to remain as his weekly 
tenant, after he had become acquainted with her 
mode of life. 

« 2 



\ 



952 



1825. 



Jennings 

V, 

TaiOGMOBr 

TON. 
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I am of opinion, that tf the plaintifl^ after he 
became acquainted with her mode of living, suf- 
fered her to occupy the premises for the express 
purpose of continuing a life of prostitution, and 
the present demand aocrued after he had ac- 
quired this kncnribdge of her character, that he 
is not entitled »' Recover, and that your verdict 
should be for the defendant. 

Verdict for the defendant (a) 



Thesiger for the plaintiff. 
Denman C. S. for the defendant. 



(a) See Critp v. Churchill^ cited in Uoyd v* Johnsmij 1 B. & 
P. S4Q, Girardy v. Richardson, 1 Esp. N. P. C. IS. 



Guildhall, 
May 87. 



REX V. SOLOMON- 



SenTfOTpwI This was an indictment for perjury, alleged to 
lury alleged to have been committed by Solomon, as a witness for 
committed by the defence, in a case of Cohen v. Davies, tried 
the defendant j^ j-h^ Cqu^ of Commou Pleas. That was an ac- 

as a witness in i /» 

a dvii action, tion of assault and battery, with a plea of son 

tfillt thHi. assault demesne. 

dence given The indictment charged Solomon, with having 

on that trial o ' o 

by the defend- swom, that Ck)hen spit in Davies's face before Da- 
dUh^^S^to ^*^^ struck him, and that he, Solomon, had not said 

chai^ged as 

perjury, but other statements, not varyins the seose, intervened between the matteis 
set out : Held to be no variance, dthough in the indictment the evidence appeared 
to have beeo given continuously. 



(a) Tabart v. Tipper, 1 Campb. 350. Bell v. Byrne, IS East, 
£54. Rex v. Taylor, 1 Campb. 404^ Carttoright v. Wright, 
5 B. & A. 615. Cooite V. Hughes, supra, 112. 1 Stark. Criin. 
Plea. 117. Istedit. 
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to Davies, " G/w iV Aim, ^Ve i/ A/;w, iV mil go in 1825. 
awe account,** — and assigned peijury on both state- 
ments. 

The evidence given by the defendant on the 
former trial, contained all the matter charged as 
perjury: but other matter interyened between the 
statement, as to the spitting, ad that as to the 
words* 

Denman C. S. and Piatt objected that this was a 
fatal variance; as the evidence, charged as per- 
jury, in the indictment appeared to' have been 
given continuously. 

Abbott Ld. C.J. It is immaterial : what inter- 
venes does not vary the effect of what is stated* 
This is not like the case of a libel, where some- 
thing of the kind suggested has been held, but 
whether rightly or not it is not necessary for me 
at present to determine. 

The defendant was acquitted, (a) 

Gumey and Chitty for the prosecution* 
Demnan C. S. and Piatt for the defendant. 



B 3 
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ADJOURNED SITTINGS AT WESTMINSTER. 



^^S^'T'' BROWNE V. MURRAY. 

May 31. 

In an action This was an action for a libel. The defendant 
where the ee- pleaded the general issue, and several pleas of jus- 
"f^T®!J tification. 

pleaded^ and 

also special The plaintiff, after proving the publication of 

^^on.l'he" t^^ ^^^1 ^y *^® defendant, called a witness to dis- 
piaintiffmay, provc Certain facts alles^ed in the lustification. 

in the outset t? ^^ 

give all the ' The defendant then proceeded with evidence in 

SeXto**"" support of his pleas. After the defendant had 

oflSer to rebut closcd his casc, the plaintiff proposed to call 

Son,orhe*^ another witness to disprove other facts stated in 

mavdosoin the justification. 

reply to en- •^ 

Mice pro- 
defendant! but The Attorney General, on the part of the de- 
titi«i°^' ^°" fendant, objected to such evidence being received. 

part of such 

S?fim ii" Abbott Ld. C- J. In actions of this nature, the 

stance, and to plaintiff ma v, if he thinks fit, content himself with 

reserve the ' 

remaiader for proof of the libel, and leave it to the defendant to 
de^endm?s^ make out his justification ; and then the plaintiff 
case. may, in reply, rebut the evidence produced by the 

defendant But if the plaintiff in the outset, thinks 
fit to call any evidence to repel the justification* 
then, I am of opinion, that he should go through 
all the evidence he proposes to give for that pur- 
pose, and that he shall not be permitted to give 
further evidence in reply. It is much more con- 
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fiU 



venient for the due administration of justice that 
this course should be adopted, otherwise there wiH 
be no end to evidence on ejitber side, as the de- 
fendant would be entided again to call witnesses to 
answer those last produced by the plaintiff to rebut 
the justification* 



i8S& 




Denman C. S., F. Pollock and Brougham for the 
plaintiff. 

The Attorney 'General and J» Parke for the de- 
fendant. 



In Sylvester v. Hall^ Middlesex Sittings after Trinity Tenn» 
7th Jidy 1825, which was an action of trespass and false impri- 
sonment, with the general issue, and pleas in justification, 
Abbott Ld. C. J. laid down the same rule as in the principal 
case. 

In Rees v. Smithy 2 Stark. N. P. C SL, which was an ac* 
tion of trespass, for breaking and entering a dwelling-house^ 
and seizing goods, with the general issue, and pleas in justifi- 
cation, Lord EOenborough states that the general rule was^ 
that ** when by pleading, or by means of notice, the defence 
was known, the counsel for the plaintiff was bound to open the 
whole case in chief, and could not proceed in parts ; that when 
it is known what the question in issue is, it must be met at 
And the practice before his Lordship in cases^ of bills 



once. 



»f 



of exchange, where notice of intention to dispute the consider- 
ation had been given, accorded with this rule. jDelauney y% 
Mitchell, 1 Stark. N. P. C. 439. But a different practice, in ac- 
tions of this nature, has prevailed under the present Lord 
Chief Justice, who has always allowed evidence to be given in 
reply to that of the defendant, impeaching the consideration, 
provided no suspicion has been cast on the plaintiff's title by 
cross-examination of his witnesses. Chitty on Bills, 6th edit. 40L 
Phillips on Evidence, 6th edit. vol. ii. p. 17. Starkie on £vi* 
dence, pt.iii. p. 383. n. (a). And the present practice in the 

S 4 
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1885* Common Fleas agrees with thai of the King's Bench, thongh 
it was otherwise ruled in Spooner v. Gardiner^ supra, 86. It 
would seem that the option given in the principal case, would 
only apply where the plaintiff's case consisted of one trans- 
iustion, and the defendant's justification of another distinct 
one, as in libel ; but where there is only one transaction in 
question between the parties, as in assault and battery, with 
plea ofson assauU demesne, it would not be allowed a plaintiff' 
to give in reply any eyidence applicable to that transaction. 




CASES 



ARGUED AND DECIDED ^^^' 



AT NISI PRIUS, 

IN C. P. 

AT THE SITTINGS AFTElt 

EASTER TERM, 
6 Geo. IV. 1825. 



ADJOURNED SITTINGS IN LONDON. 



SMITH V. BLANDY and Another. GvivDUAtj^ 

May 31. 

^Assumpsit for goods and sold and ddiver^d. Where by the 

A primd facie case having been made out for the ationof^e"* 
plaintiff, by proof of the delivery of a large quantity plaintiff's 
of timber, and of the value thereof^ had proved 

tLpnrn&fade 
case of the 

Wilde Serjt, for the defendants, cross-examined «aie of goods, 
one of the plaintiff's witnesses, who proved that he ihaTSie^n- 

tiff had said 
that the goods were sold under a written contract, which he produced to the witness i 
Held, that the written contract spoken of was evidence for the plaintiff without calling 
the broker, by whom it purported to have been made and signed. 

The assertion of a party, in a conversation given in evidence against hior, of facts id 
h» fiivour, is evidence for him of those fiietfc 
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1825. had heard the plaintiff say, that the timber was 

Smith ' ^^^^ under a written contract, which the plaintiff at 

V. the same time showed the witness. 



Blandt. 



Pell Seijt then produced a broker's note, which 
the witness said, was the paper spoken of by the 
plaintiff. 

Wilde Seijt objected to the paper being re- 
ceived as evidence of the contract, unless the broker 
was called to prove it That what the plaintiff 
said was proof against him that the goods were 
sold under a written contract; but that his as- 
sertion in his own favour, though made at the 
same time, could not be taken as true, so as to 
relieve him from the necessity of proving the 
written instrument. And he cited Renrmie v. Hallf 
Manning's Index, 2d edit. p. 876. 

For the plaintiff it was answered, that the whole 
conversation was evidence to go to the jury ; and a 
case tried at Winchester {a) before Abbott Ld. C.J. 
was mentioned, in which a party's declarations had 
been given in evidence against him, and his Lord- 
ship left the whole conversation, to tlie jury to con- 
sider, whether the facts asserted by the party, in 
his own favour were not true, as well as those 
against him. 

Best C. J. I agree with the case just stated, 
which seems perfectly consistent with the account 



(a) Cray v. HaUsj Summer ABsizes 1824, ex relatione Moody, 
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given of Remme v. HaU. The whole of what a 1825. 
party says at the same time, must be given in 
evidence, and what he says in his favour must not 
be taken as true, but must be left, under all the 
circumstances, for the jury to say whether they 
beUeve it or not I think this paper must be left 
to the jury without further proof, (a) ^ 

The following contract was put in : — 

** London^ 2dd June 1824*. 

" Sold, for account of Mr. John Smithy to 
Messrs. Blandy and Palmer^ of Readings ex EUza-^ 
beth, a MemeU Commercial Docks, all the yellow 
plank at 18/. per standard hundred ; all the timber 
at 5L 2s. 6d. per load, say 5 floats. To be taken 
by tlie dock account, and paid for in cash, allow- 
ing 2^ per cent, discount, within fourteen days from 
this date. 

" The above goods will be taken on board and 
the duty deducted. 

" J. Marsh, broker." 



(a) In Eq. Cas. Abr. 10. it is laid down, that " where a man 
18 charged only by an oath, or a book, the same should be his 
discharge." But in Thompson v. Lamhe^ 7 Ves. 588., the rule 
is thus qualified by the Lord Chancellor : — ^' A person charged 
by his answer, cannot by his answer discharge himself; nor 
even by his examination, unless it is in this way : if the answer 
jor examination states, that upon a particular day, he received 
a sum of money, and paid it over, that may discharge him ; 
but if he says, that on a particular day, he received a sum of 
money, and upon a subsequent day he paid it over, that cannot 
be used in his discharge ; for it is a different transaction." See 
dgenay v. Darwin^ 7 Ves. 404. 
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1825. It appeared by the evidence of the broker who 

Smith ^^^ Called for the defendants, that the price of the 

^' whole timber, calculated on the terms stated^ 

which included the duty, was 1301/. 3^. 3d. The 

Where goods duty on the whole was 555L 10s. 8d., and must be 

were solu 

under a writ- paid at the docks before the timber is taken out 
aTso mudi^^ for use. The whole of it was paid by the defend- 
o^ load, « to ants, and no part had ever been advanced, or paid 
dock Mcounv ^Y *^® plaintiff. The contest in the cause was, whe- 
and paid jjjg,. under the contract stated, the discount must 

for in cash, 

allowing^ be Calculated on the whole sum, including the 
counTwithin duty, viz. 1301 L 3s. 3d.j or on the sum to be re* 
A ^d^*^th" ^®^^®^ ^y ^^ plaintiff as purchase-money only^ 
goods to be viz. ^As5l. 1 S^. ^d. The defendants had paid the 
bwd Md the purchasc money> deducting discount on the whole 
dutv deduct- sum, the difference being 15L No usage was proved 
duty was pay- on either side* Brokerage on the whole sum was 
S'AffHdd. charged and paid. 

that the dis- 
count was to Ti /^ T • • A a\. • • J 

be calculated Best C, J,, m summmg up to the jury, said: 
on the sum to fhe defenCe deduces itself to the construction of 

be received by 

the seller only, this instrument independent of usage; and the 

the duty! ^^ question upon it is, whether the plaintiff is to be 

The con- charged discount on the money to be paid to 

structionofa ^ „ ^i ^ / i_ • i i 

mercantile government^ as well as on that to be received by 



contract is 



matter for the ^^™s^^^* ^^^® plaintiff himself could never receive 
jury. more than 74'5/. 12^. Td.y and it is for you to say 

whether this discount is chargeable on that sum 
only, or on the additional sum which the plaintiff 
never received. 

Verdict for the plaintiff 15/. 

Pell Serjt and Campbell for the plaintiff 
JVilde Serjt. and Taifourd for the defendants.. 
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In Trinity term following Wilde Serjt moved ^ 1825. 
for a new trial, on the ground that the contract, 
on the face of it, imported that the discount 
should be calculated on the whole sum, and that 
the jury ought to have been so directed ; and he 
cited Johnson v. Sheddon, 2 East, 584, where 
Lawrence J., in giving judgment, says : " The 
price of a thing is what it costs a man ; and if^ in 
addition to a sum to be paid before the mast, 
other charges are to be borne, that sum, and the 
charges, constitute the cost It is not necessary 
that the whole price should be paid to one person." 

But the Court refused the rule, and, per Curiam, 
the contract, being a mercantile instrument, was 
properly left to the jury, and they have put the 
right construction on it. 



CASES 

ff 

1925. ARGUED AND DECIDED 

AT NISI PRIUS3 

IN KB. 

AT THE SITTINGS AFTER 

TRINITY TERM, 
6 Geo. IV. 1825. 



HRST SITTINGS AFTER TERM IN LONDON. 



Guildhall, FENTON, Gent, one, &C., V. CORREA. 

June 25. 

In an action This WES an action Upon an attorney's bill. The 

n^*8°bUh "^ bill contained, amongst other charges not taxable, 

Swchln**^at '^^ ^^^^ following items : — " Attending searching 

the judgment at the judgment office to ascertain whether satis- 

certean^w^e- faction had been entered on the roll in the above- 

therjatisfao mentioned cause, Madrazo v. Wilts, fabove two 

tion had been <^^,.. -rk-i i 

entered on hours,) 13^. 4fd. — " Paid seaTch, 3s. 4rf.*' — " Not 

wtio^'b^*^ being able to obtain any information from Mr. 

tweenii.and Mitchell, attending again to search when issue 

B. ; and alflo . ^ "^ 

whedier issue 

had been entered in lach action; also whether issue had been docketted in such 

•ctaoo, were not taxable items within the s G. s. c. 89. #. sj. 
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entered in the action against TVilks, but could not 1825. 
find any entry, 10^. Orf," — " Paid search, 1^. 6rf." 
— " Attending again to search if issue had been 
docketted in the year 1819f could not find that it 
had, 6^. 8rf."— " Paid search, 1^. 6rf."— " Attend- 
ing to search if the issue in Madrazo's bills was 
docketted in 1817, or 1818, 6^, 8rf/'— " Paid 
search, Qs. 4rf.*' 

Scarlett for the defendant, contended that the. 
plaintiff must be nonsuited ; that these items were 
taxable, and made it incumbent on the plaintiff to 
have complied with the provisions of the 2 G. 2. 
c. 23. S.2S., by delivering his bill signed, to the 
defendant, a month previous to the commencement 
of the suit. 

Abbott Ld. C. J. I am of opinion that these 
are not taxable items ; L liave no doubt whatever 
upon the subject, and you have already had the 
same opinion from another of the Judges of the 
Court from whence this record issues. 

Verdict for the plaintiff (a) 

Gumey and F. Pollock for the plaintiff. 
Scarlett and Rotch for the defendant. 



(a) Winter v. Payne^ 6 T. R. 0^5. Sandom v. Bourne, 
4 Campb. 68, Weld v. Craxrford, 2 Stark, N. P. C. 538. Wil- 
son V, GuUeridgey 3 B. & C. 157. Smithy. WattlewarA, 4sB.&C. 
364. 
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Guildhall, 

In an action 
i^ainst the 
snerifffor 
taking insuffi- 
cient sureties 
in replevin, 
if the sheriff 
basassicned 
the replevin 
bond to the 
plaintifi^ it is 
unnecessary 
to prove the 
execution of 
the sureties, 
though aver- 
red in the 
dedaration« 



BARNES V. LUCAS and Another. 

Action against the sheriff for taking insufficient 
sureties in replevin. 

The declaration averred the execution of the re- 
plevin bond by the sureties. No evidence was 
given by the plaintiff, of the execution of the re- 
plevin bond by the sureties, but it was proved that 
the bond had been assigned by the sheriff to the 
plaintiff 

Holt for the defendant, submitted that it was 
incumbent in this case, on the plaintiff to prove the 
execution of the bond by the sureties, as that fact 
was averred in the declaration. 

Scarlett for the plaintifi^ contended that proof 
of the assignment by the sheriff to the plaintiff 
was sufficient, and admitted the execution of the 
sureties. 

Abbott Ld. C.J. I am of opinion, that it is 
not necessary for the plaintiff to prove the exe- 
cution of the sureties in this replevin bond, I think 
that, as against the sheriff, proof of the assignment 
by him to the plaintiff is sufficient 

Verdict for the plaintiff (a) 

Scarlett and Comyn for tiie plaintiff. 
Holt for the defendant 



(a) And see Scoit v. Waithman, 3 Stark. N. P. C. 168. cited 
Starkie's Evidence, part iv. p. 1S51.; 2 Phillipps' Evidence, 
273. 6th edit. 
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BOLTON and Another, Assignees, &c. v. Gamnuu, 
JAGER and Another. Junets. 

« 

V 

X HIS was an action of assumpsit, on the commdn P^^meDt hy 
money counts, brought by the plaintifis as as- Jlienu'^in dis- 
signees, to recover the amount of several sums of ^?2^^^Lj- 
money, paid by a bankrupt, subsequently to an act loid to the 
of bankruptcy. . . SSSi^nt 

It appeared, that the bankrupt being indebted to " » the hmmI 
the defendants in a large sum of money for goods ^ne of 
sold, agreed to pay 3/. per week till the debt should SJ^^^p 3, 
be discharged ; the plaintifis sought to recover in ^^^^"^ 
this action, the amount of several of these weekly i9o:^€.89. 
instalments paid by the bankrupt, after an act of '- ^* 
bankruptcy. 

The defendants contended, that the payments . 
were protected by the statute 19 Gf. 2* c. 32. s.l.; 
they having no knowledge at the time of such 
payments that the debtor had committed an act 
of bankruptcy, or that he was in insolvent cir- 
cumstances. 

Abbott Ld. C. J. was clearly of opinion that 
the payments of such instalments were not pay- 
ments ** in the usual and ordinary course of trade 
and dealing," and, consequently, were not within 
the protection of the act of parliament. 

Verdict for the plaintifis. (a) 



(a) By the 6 Geo. 4. c. 16. s. 82., it is enacted, » That all pay- 
ments really and bonijide made, or which shall hereafter be 
VOL. 1. T 
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M«&^ Gttmej/ and Talfourd for the plaintiffir. 
Scarlett and Piatt for the defendants. 




made bj any j^enun on Eds betalH before tbe date and issuing' 
of the commiBsibn against soch bankropty to any creditor of 
sudi bankrupt, (such pqrment not being a fraudulent prefer- 
tnce of sitcb creditor,) dudl be deemed valid, notwitiist^nding 
any prior ad of baafcraptcj bj such bankrupt committed." 



FIRST SITTINGS AFTEK TEKM AT WKS1MIKSTEJL 




SHELDON V. WHITTAKER and Another. 

kanaction This was an action against the sheriff on the 
'o^o ® ^^^" ^* ^^ ^^^ taking goods seized under ^Ji.Jh. 




sJmuc. 14. off the premises^ without first paying half a year's 

goo^cSFthe rent then in arrear to the jdaintiff. 

premiMs with- Jq ^j^ declaration it was stated, that «• they the 

out D&YlOiZ 

lent, the de- 8idd defendants then being sheriff of the said 
^^^attbe county, by virtue of and under pretence of a cer- 
sherifl^ «• by t^iu writ of our Said lord the king, called a fieri 
mmier ^etence facias f agalust the Said Joseph Robinson Smithy at 

^^wLntf t^® *"^* ^^ Edward Mayers, out of the court of 
lord the kptif our Said lord the king, before the king himself, 
jbum^, b^^ before that time sued forth and prosecuted^ direct- 
^t^^j^*^^ ed to, &c., took the goods and chattels, &c*, of the 
took the' said Joseph Robinson Smth.*^ 
fS^^tStt- Th^ ^t of Jl.^Ja. under which the goods were 
der which the geized, issucd from the Court of Common Fleas. 

goods were ' 

tdzed issued 

5Sa Pi^Sr* Scarktt for the defendants, submitted that this 
Held, a &tai ^gs a fatal Variance, and that the plaintiff must be 

tanance, •. :■ 

niHiftuited* 



WmxrwAMMMm 
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Gumey and Holt for the plidntiff. The 8ub- lev. 
stance of the allegation has been proved j namely, ater^oH 
that a writ of ^ Jiu did issue; the sheriff has „_«. 
equally neglected his duty, whether such writ 
issued from the Common Pleas or King's Bench. 
They contended that this was similar to the case 
of Stoddart v. Palmer^ SB.^CL^ where a judg- 
ment was stated in the declaration to be of one 
term, and the production of the record shewed it 
to be of another, and yet it was held to be no 
variance. 

Abbott Ld. C J. I am of opinion that this b a 
fatal variance, and that the plaintiff must be non« 
suited. If thete were any authority to shew, that 
where a judgment is stated in the declaration to be 
in the King^s Bench, it is sufficient to prove in 
support of that all^;ation, a judgment in the Com* 
mon Pleas, then, indeed, it might be contended, 
that such an authority would govern the present 
case; but £!^0(2e28rf v. Pa^m^ by no means goes to 
that extent. 

Nonsuit. 

Gumey and Holt for the jdaintiff 
Scarlett for the defendants. 



•*^p 



In the following Mkkaehnas term, Qumey moved 
to set aside this nonsuit, but the Court refused 
tiie rale. 
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EDWARDS i;. ETHERINGTON. 

A toMiit of a jA.8sumpsit for use and occupation. 
jmx to year, ^^^ defendant, was tenant from year to year, of 
not under any ^ dweUlng-house in Wtbnot Street^ at the rent of 
ngmr. may QsL a year, under the plaintiff, who held under a 
JJ^VJ^J^' lease from one Sutton, at the same rent. The 
^j»to hb lease was not produced at the trial. 
^ praniie* It appeared that the walls of the house were in 
Idfe^nd^in^ such a dilapidated state, that it became unsafe to 
lew from want reside in it, and the lodgers all quitted for that 
laia^S^ Je. reason. Workmen were sent by Sutton to repair 
jwitisnot ijig j}arty-wall, which was taken partly down on 
action for use the basement story, and repaired. The defendant 
^^a^ quitted a few days after the Midsummer-day (the 
rent after the rent' being payable at the usual quarter days), and 
j^^JStt^to after the workmen had quitted the premises. He sent 
be beneficial, the key to the plaintiff's house immediately. The 

plaintiff was at that time absent from Zronit/on,. but 
returned about three weeks afterwards, and soon 
after Michaelmas following endeavoured to let the 
house, and sent persons with the key to show the 
premises. It was let from the following Christmas, 
the new tenant paying no rent for the first half 
year, on condition of putting the premises in re- 
pair: No notice to quit before Christmas had been 
given, and the plaintiff's demand was for rent from 
Midsummer to Christmas 1824. The plaintiff had 
paid rent to Sutton Jbr that half year. 

The« defence was, that the plaintiff had accepted 
the surrender of the defendant, by taking and 
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using the key, and if not, that the plaintiff could 1^25. 

not claim compensation for premises utterly useless Bdwawl 

to thfi Hpff»n riant- ^ ^* 



to the defendant. 

Abbott Ld. C.J., in summing up, observed; the 
general rule of lai;^ undoubtedly is, that a yearly 
tenant cannot quit in the middle of a quarter or 
half year, without giving proper notice to' his land- 
lord ; if he does so quit, he remains liable for rent, 
in this form of action; but that rule, is not so 
peremptory, as not to bend to particular circum- 
stances. Slight circumstances will not suffice, but 
such serious reasons may exist, as^ will justify a 
tenant in quitting at any time, and it is for you to 
say whetlier iq this case any such exist If the ac* 
ceptance of the surrender had been made out, by clear 
evidence, the case would have been free from diffit 
culty, but it does not appear that the plaintiff either 
acquiesced,^ or refused, until after Michaebnas. It is 
for you to say whether such serious reasons for 
quitting, existed in this case, as will exempt the de* 
fendant from this demand, on the ground of his 
having had no beneficial use and occupation of 
these premises ; and that, through no default of his 
own, but through the fault of a per^n (the plain* 
tiff) who ought to have taken care, that the. pre- 
mises should have been in such a state, as to con- 
tinue useful to the defendant. If you think there 
was not, your verdict must be for one quarter only ; 
the plaintiff might by his lease have been bound to 
rep'air, the defendant was under no suth obligation. 

Verdict for the defendant (a) 



Edwaeds 
ErvpBiifa- 



(4) SeeJStOerv. /l(%l;4^4Tlniiit.45. 
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Thesiger for the plainti£ 
Flatt for the defendant. 



In the following term Thesiger mored for a new 
trials but the CoiTrt refused the^rule on the ground 
that the defendant had not had any beneficial oo 
cupaticm of the prenuse» after Midsummer. 






WtMmamu. REX V. GRANT and Others. 



• 

KMniBg m This was an indictment for a compiracy. 
Co^^!^ A witness was called in support of the prose- 
m in&mouf ^utiion, who had been convicted of keeping a puUic 
Site a^^ gaming house. 

•onconticted 

theroof in- .^ 

competent w Demnon C S^ and Brwgham^ for the defend* 
a witneif. ^^ olgected to the competency of the witness, 

and cited Clancys case^ Forte^cue's Rep. 208. 

Abrott Ld« C. J. Not having any authority to 
show this witness to be incompetenti I think I am 
bound to receive his evidence, (a) 

Guilty^ 

The Attorn^ General and Adolpbus for the pro* 
secution. 
Denman C. S* and Brougham for the defendants. 



{a) See Co.Litu6. SHswk. c.46. ••19. Starkie's £w 
dcneeypUiT.p.715* 



AFTEft nuMirr isiim, s osoiioe iv. f^t 

I8SS. 



■fc«^i*i^^ifc^*». a^i 1 h 



AfijrouaNfiD srtTiMiss in lomdoh. 



BOLLAND and Others, Assignees, &c., i\ Goiubau, 

BYGR AVE. ^^''^ **• 

This was an action by the assignees of Marsh, AbBnkerwim 
Siracey^ and Ca, bankrupts, on a bill of exchange wnftoli^SK 
for 337/, I81J. drawn by a person named Hiiie, pay» *®"J^^f^ 
able three months after date to lus own order, upon fo hb accom* 
and accepted by the defendant The bill, which J^hSSS^^ 
was accepted for the accommodation of Hak, was 1^ remuii 
indorsed by him, and also by Mr. Dgeam, as thd onany negoi. 
agent of Tauemier, a gentleman residing in DrmttyBi ^f ^^ 
and was found in the possession of the bankrupts, cuMomef*, 
(who were bankers,) at the time of their stoppage^ ^me \^\^ 
The counsel for the plaintifis, after proving the ^J^ ^^ 
faand*writing of the acceptor and indorsers, gave t^ine^tiiit. 
evidence, in the first Instance, of the circtimstances wheJe 3S^ 
tinder which the bankrupts became possessed of '^ account 
the bill. For this purpose they produced a ledger both ndnTtiM 
containing an entry in the hand-writing of Mr. J^^SmSb* 
Fauntkrqjf, one of the bankrnpts, since dead, pnr* hu &voiir of 
porting to be made on the 9t^ Septmnber 1824, eq^toUie 
the day before Mr. Fauntteroy was taken up on a amount of any 
charge of felony. By that entry this bill and several this Burpiin 
others, amounting in the whole to 4420/. 14*. Irf., JJ^JSL^d ^T 
Were stated to be discounted by the firm on behalf any one of th* 
of Mr. Tauernier, and the {^oceeds taken to his tion of S?"^ 
credit If was fiirther proved that Tauemier was ^^^^^^ 
a customer of the bankrupts, and was in the habit any of the 

T 4 CSf"*^'^ 



By GRAVE. 
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1825. of procuring bills to be discounted by them through 
T|J]^^ his agent, Mr. Dejeam^ though he sometimes depo- 
V. sited bills with them merely for safe custody. The 

bankrupts had before this time discounted bills for 
TatiermeTf which were then unpaid, and for the 
proceeds of which he was a debtor at the time, 
some of the bills remaining in their liands, and 
others having been paid away. They had also ac- 
cepted a bill for his accommodation of JLS79/* l&s., 
which was then unpaid. Taking out all these bills 
on the one side, and the bills so taken to account 
by FaurUleroy on the other, upon the 9th of Sep- 
temberj there would be a balance of about 100/. in 
favour of Tauemier^ who had since set off tlie 
proceeds of the bills, against the claims of the 
assignees upon him. 

Gumeff for the defendant, submitted that upon 
the facts disclosed, the plaintiffs must be nonsuited. 
^ At present it was quite uncertain, as Mr. Dejeam 
had not been called, for what purpose this bill was 
deposited in the hands of the bankers; and the 
mere voluntaiy act of Mr. Fauntleroy in taking the 
bill to account as discounted, and crediting the 
customer with the proceeds, could vest no property 
in the bankrupts, nor, consequently, in their as- 
signees. 

Abbott Ld. C« J. If the right of the plaintifis 
to recover depended on the question whether 
authority was giveni on the part of Tauemier^ 
to the bankrupts to discount this bill, I should 
think, as the case now stands, that I ought to 
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direct the jury to find, « as a question of fact, whe- 1825. 
ther this bill was delivered at the bank to be dis- 
counted, or to be kept for safe custody. But I am 
of opinion that the right of the plaintiffii to recover, 
rests on other and independent grounds. It ap- 
pears that, at this time, the bankrupts had dis- 
counted bills for Tauemier to a large amount, 
which were still unpaid; that they had also ac- 
cepted a bill for his accommodation to a large 
amount not then due ; and I think that a banker, 
who stands in this relation to a customer, has a 
lien upon any securities of that customer ,which 
may, for any purpose, be placed in his hands ; and 
he has a right to retain them to countervail the 
liabilities he has so incurred on his behalf, till 
those liabilities have .teased. It is true that taking 
out the bills on both sides there will remain a 
balance of about 100/1 in Tauemier^ s favor; but 
I cannot say that any one acceptance in particular 
shall have the benefit of this surplus. With what' 
ever view, therefore, this bill was delivered to 
Mr. FavfUleroyy I am of opinion that, in the sub^ 
sisting state of the accounts, . the bankrupts had a 
right to retain it, and that their assignees are en- 
titled to recover. 

Gtimey^ in prder to raise the question upon this 
ruling, called Mr* Dejeanif the agent of Tauemierf 
to prove that the bills were deposited merely for 
safe custody ; but the witness proved, on the^ cou'* 
trary, that they were delivered to hiiti, in the 
ordinary course of his employment at the bank^ 
to be discounted. 
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The jury accordingly returned a verdict for the 
plaintifl^ (a) 

Scarlett and Comyn for the plaintiffii. 
Gumey and J. Parke for the defendant 



(a) Jaurdaine v. L^fwrCf 1 Esp. N* P« C. 66. Dam ▼• Bqi9h 
Aery 6 T. R. 488. Scait v. FrankUn^ 15 East, 4^8. Bo$anfU€t 
v. Dudmany 1 Stark. N. P. C. 1. 



GmLDHAIXy 

October iS. 

If an attorney 
pays into hit 
bankersy 
money of his 
clients, mixing 
k toith hit oumy 
and the 
bankers fail, 
the attorney is 
liable to make 
good the loss. 



ROBINSON V. WARD- 

jAssuupsit. 

This action was brought to recover the sum of 
51S6L which the plaintiff had lost through the 
negligence of the defendant 

It appeared that the plaintiff had employed the 
defendant as his attorney in the sale of an estate, 
in which character the defendant on the 21st of 
August 1824 received from the vendor of the 
estate the purchase money, viz* the sum of 6SO0L 

The defendant was authorised to deduct from 
the purchase-money, all law charges, connected 
with the sale, as well as the charges of a Mn 
Caz(fi€ldy a surveyor and land agent, * who had 
also been concerned for the plaintiff in this sale* 
The residue of the purchase-money, after deduct- 
ing these charges, was to be laid out in the pur- 
chase of three per cent, consolidated bank annuities, 
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in the nameB of one Henry James Parsons andtiie ib25. 
plain tifii upon the trasts of a deed executed on the 
27th of December 1823. 

In a day or two after the defendant received the 
purchase-money, he sent to Mr. Caufield to ascer^- 
tain the amount of his bill. In consequence of 
which, Mr. Caufield on the 28th of August de- 
livered to the defendant two bills, one of which 
the defendant immediately pidd, the other appear- 
ing to be for business done relative to the same 
estate, but commencing in June 1822, and ending 
before the contract for the sale, the defendant did 
not conceive himself autliorised to pay without the 
sanction of the plaintifl^ and therefore desired Mr. 
Catffield to write to the plaintiff for his anthority. 

On the same day, the defendant not thinking it 
safe to keep so large a sum in his house, paid the 
59O0L in the identical notes he had received from 
the purchaser, together with 116/. 9^. lid. of his 
own money, to his own private account, at the 
banking-house of Messrs. Marsh and Co. On the 
dd of September the defendant received a letter 
from the plaintiff, authorising him to pay the 
remaining bill of Mr. CatifieliPs. On the 9th of 
September Mr. Caufield called on the defendant, 
when the latter informed him that he was in« 
structed to discharge his bill, and on Friday the 
10th, at four o'clock in the evening, the defendant 
paid Mr. Catffield his bill. The 10th was not a 
transfer day at the Bank. On Saturday, the llthi 
Messrs. Marsh and Co. stopped payment At the 
time Messrs. Marsh and Co. stopped payment, the 
defendant's balance in their hands» inclusive of tiie 
6S001., amounted to 6906k 19Si M. 



\ 
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1825. ' Scarlett submitted^ that upon thia evidence it 
did not appear, that the defendant had been guilty 
of any negligence ; that if the defendant had paid 
the money, into the bankers in the plaintiff's name, 
the consequence would have been. the same, and, 
therefore, the pl^ntiff could not all^e that he had 
sustained any loss on that account. Knight v. Lord 
Fbffnoutlh S Atk. 480., Rowth v. HgwcU, 3 Ves. 
566.y and Adams y. Ckutton^ 6 Yes. 226. are autho- 
rities in favour of the defendant. If, instead of 
paying the money into his bankers, the defendant 
had kept it in his own desk, and the desk had been 
broken open by thieves and the money taken out» 
he, apprehended the defendant would not be an« 
swerable, «s he was not bound to take more care 
of it thin of his own property, Janes v. Lewis^ 
8.Ves.«40» 

The Attometf'General contended, that the de^ 
fendant by paying this money into the house of 
Marsh and Co. in his own namcy had become an-* 
swerable to the plaintiff for the loss. 

■ 

Abbott Ld.C. J. I have no doubt of the de* 
fendant's liability. There are three modes which 
a person circumstanced as the defendant may 
adopt $ First, he may keep the money in his own 
house ; as to the consequences of robbery by force 
in such a case, I express no opinion^ but we are all 
aware, of the consequences of a private theft (ja) j 



(a). An attomefy who receives the money or goods of his 
client, would be apiwerabte for any loss happening thrpiigfa his 
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Secondly, he may pay the monqy into his bankers 1825. 
in his own name, to be placed to his own credit; 
Thirdly, he may pay it in his own name, and at the 
same time open a separate account, which would 
specify on what account the money was paid. 
Thus, if the money had been paid into the house 
of Marsh and Co. in the defendant's name, but on 
account of Mr. Robinson's estate ^ this, in the words 
of Lord Hardwicke^ would have " ear-marked it^*^ 
and the money, in case of the death of the defend- 
ant, would have been forthcoming. But if a person 
mixes. up money, which he has thus received on 
account of a third person, with. his own, he makes 
himself debtor to the estate out- of which the 
money arose. This is a hard case upon Mr. 
fFardy upon whose conduct not the slightest sus- 
picion can rest, but, . in point of law, I am of opi- 
nion he is answerable to the plaintiff 

Verdict for the plaintiff, (a) 



negligence or want of ordinary diligence. Generally speaking, 
a loss by stealth would be evidence of want of ordinary dili- 
gence. Jones on Bailment, 44, 76. Whereas a loss by rob* 
j^fry, unless occasioned by the bailees needlessly risking the 
property, would furnish no such . inference. Jones on Bail- 
ment, 44. 66. 68. 76. Abbot on Shipping, 234. n. 1., and the 
authorities there cited from the civil law; 12Ves.240., and 
per Lord Holt^ in Coggs v. Bernard^ 2Ld. Rayro.918. " And 
though a bailee is to have a reward for his management, yet he 
is only to do the best he can*; and if he be robbed, drc it is a 
good account. See Finucane v. SmaU^ 1 Esp. N. P. C. S15. 

(a) Vide Wren v. KeHoriy 11 Ves. S77. Rocke v. Hart, 
1 1 Yes. 60. Massey v. Banner, 4 Madd. 413. S..C. confirmed 
on appeal *by the Lord Chancellor,! Jac. k Walk. 24L 
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The Attcmejf-Generdlj BoUmd and Lam^ fat the 
plaintiff 

Scarktt and Cbm^n for the defendant 



GOILDHALC, 

October 27. 

The conduct 
ofacautCyb^ 
•nattorneyyin 
the name of 
iL J?, does not 
wAitA.Bm 
Uidile in tres- 
peiw for acts 
done under a 
^yk in such 
cause, without 
tome evidence 
of a retainer. 
Aretainer 
to commence 
a suit, which 
suit is after- 
wards abated 
by plea for 
non-joinder, 
is sufficient 
evidence of a 
retainer to 
conunence 
another ac- 
tion against 
the parties 
named in the 
plea in abate- 
ment. 



CROOK t>. WRIGHT and Another. 

Trespass quare ctausum Jregkf and for seizing 
goods* 

An action had been brought by the defendants 
against the 'plaintiff and several other persons, in 
which the defendants obtained a verdict and judge- 
ment } Siji. fa. was executed on the goods of the 
plaintifl^ but the writ was afterwards set aside by 
the Court of King's Bench for irregularity. The 
trespasses complained of in the present action, were 
committed in the execution of that writ. 

The plaintiff proved that one Jenkyns was the 
attorney for the defendants in the former action ; 
that he had issued the writ of Jieri facias^ and de- 
livered it to the sheriff's officer. It was contended^ 
on the part of the plaintifi^ that the defendants 
were made liable by the acts of Jenkjfns^ without 
proving that he had been retained by them to 
bring the action. 

Abbott Ld. C J. was of opinion that some evi* 
dence must be given of a retainer in order to make 
the defendants trespassers. 

The plaintiff then called the derk of JenJq/ns^ 
who, on being examined, produced a letter from 
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• 

one of the defendants, desiring Jenkyns to com- 1825. 
mence an action against the plantiff and two other "^^^^ 
persons. It was further proved that the plaintiff «'• 
had pleaded, in abatement of this action, that other 
parties who were liable were not joined, and that 
thereupon such action was discontinued. Jenkyns^ 
without further authority from the defendants, com- 
menced against the plaintifl; and all who i^ere 
jointly liable with him, the action in which the 
Ji.Ja. was sued out, and the alleged trespass com- 
mitted. 

Abbott Ld. C. J. was of opinion that the autho- 
rity to commence the first action against the 
plaintiff, and the two other defendants, was also 
an authority when that action was discontinued, 
to commence the second action against the plain- 
tiff, and all those whose non-joinder had been 
pleaded in abatement, and that the defendants 
were made trespassers by the acts of their attorney. 

Verdict for the plaintifi^ damages one 
shiUing. (a) 

* 
Scarlett and R. V. Richards for the plaintiff. 
Gumey and for the defendants. 



(a) See Barhtr v. Braham, 8 Wils. 368. 
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ADJOURNED SITTINGS AT WESTMINSTER. 



wwnmrm., DREW and Others v. CLIFFORD. 

November S. • 

In an action i HIS was an action upon an attorney's bill. 
tor^VbUl; A copy of the bill, signed by the plaintiffs, had- 
Hcid^though been delivered to the defendant, pursuant to the 
coui!^ not re- ^G.2. c. 23. It contained, amongst other items 
ti^ul'^^SraD ^^ business done for the defendant, the * following 
because " the one : — " An action having been brought, and judg- 
i^disbu^ ment obtained, after the defendant had applied to 
ment8,"in. \yQ discharged again under the insolvent act, in 

eluded m It , . • ° ° , , , i , n 

were not spe- which you opposed, and succeeded, the costs of 
^^e ^utT *^® action were taxed, exclusive of the costs of 
8 G.9>c.93. opposition in the insolvent court, at 52/. IJs. 6rf." 
ncverthe?^ It vas proVed that this sum of 52/. 17^. Gd. was 
r^du^of the ^^® amount of the prothonotary's allocatur on the 
bill, as to poslea, in an action brought by the defendant 
irtsionsofthr against a person of the name of Austen; the costs 
statute had j^ i\^^i actiou between the present plaintiff and de- 
with. fendant, as attorney and client, had not been taxed. 

JE. LaweSf for the defendant, contended that in 
respect of this charge of 52/. ly^, 6d. the plaintiffs 
had not delivered a . bill pursuant to the 2 G. 2. 
c. 23. (a) ; that according to the statute, " thejees^ 



(a) By 2 G. 2. c. 23. s. 23. (made perpetual by stat. 30 G. 2. 
c, 19. s. 75.) for the better regulation of attomies and solicitors, 
it is enacted, *< that no attorney of the Courts of King's Bench, 
Common Pleas, or Exchequer, &c., nor any solicitor in Chan- 
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charges^ and disbursements** should have been set W25. 
out in words at length, and not united in one large Deew 
item. If the bill, with respect to this charge, was «^- 
not properly delivered pursuant to the direction 
of tlie statute, then, according to the case of Hill 
V. Humphreys^ S B* & P. 343,, the plaintiffs are not 
entitled to recover the other items in the bill. 

Richards submitted that, at all events, the plaiii- 
tifis were entitled to recover the other items, as to 
which a bill had clearly been delivered pursuant 
to the statute. 

Abbott Ld. C. J. I think the plaintiffs cannot 
recover this sum of 52/. 17^* ^d.^ being of opinion 
that, as respects that item, the plainti£& have not 
complied with the provisions of the statute ; but as 



eery, &c. shall commence or maintain any action or suit for the 
recoveiy of any fees, charges, or disbursements, at law or in 
equity, until the expiration of one month or more, after such 
attorney or solicitor respectively shall have delivered unto the 
party to be charged therewith, or left for him, at his dwelling- 
house, or last place of abode, a bill of such fees, charges, and 
disbursements, Written in a common legible hand, and in the 
En^k tongue, except law^ terms and names of writs, and in 
words at length, except times and sums, which bill shall be 
subscribed with the proper hand of such attorney or solicitor ; 
and upon application of the party chargeable by such bill, or 
of any other person in that behalf authorised, unto the Lord 
Chancellor, or tlie Master of the Rolls, or unto any of the 
courts aforesaid, or unto a judge or baron of any of the said 
« courts, respectively, in which the business contained in such 
bill, or the greatest part thereof in amount or value shall have 
been transacted, they may refer the bill, &c. to be taxed, 
(ahhouglh no action be depending in such court touching the 
same).^ 

VOL. I. U 
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jury to find 
- _ / ' / that they are 

/ / A the bill, and 

ADJOURNED SlTTINr / ^^^^ *^"^ ^ *^ 

, / • rect my judgment 

//, .atiffi, for SS/. 17*. 4d- 

w.miiK«««, DREW an^ ^' ' . 

November 5. / ■:' 

/■\ / the plamtira. 
In an action 1 HIS was an .ic defendant* 

on an at- ^ ^_y ^ 

torney'8 bill : . ^^rJ • 

Heid^thou^ beeif del* 

Sufi^S?! 2 G?. 2 yication was made to the Court in the 

cover a paiw ^£ y, fi^^Q term to disturb this verdict. 

ticulariteniy yC^ 

because "the O'' ^ 
feesy charge!* 
and disburw 



menti," iih 
eluded in * 
were nc 
cifiedr 

to* ^ HOLT V. SQUIRE. 

\i ^^^^ This was an action on a bill of exchange by the 
i^tK. indorsee against the acceptor. 



^j^yS- A notice, signed by the defendant's attorney, 

/ jJS^t'i had been served on the plaintifl^ requiring him to 

/ '••'^ti^^ produce and show forth upon the trial of this 

g^c plaintiff causc all papcrs, letters, memorandums, &c. which 

/ jjSnl relating had been received by him from one J. S. relating 

^bed^M^he '^ ^ Certain bill of exchange, draft, or order drawn 

bill in (question, by the Said J. S. (describing the bill), " and which 

^^ac^tedbi^ said bill of exchange, draft, or order U'os accepted 

the^idde- jy ^/^^ ^^^ d^endatttj payable at Messrs. Biitler^s, 

Held, that 4. Cheapsidc^ London** 

wM^Hmf The description of the bill of exchange, in this 
facie evidence noticc, agreed in every respect with tlie bill set 

of the defend- ^ ,, . ^, , , ^. 

ant's accept- forth lu the declaration. 

ance. 
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^€tt put in the notice, and proved the hand- 

^ the defendant's attorney, and then pro- 

*%d the bill, without further proof of the 
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. the defendant, objected to this being 
^ . evidence of the acceptance, and con- 

ed that some further proof should be ^ven. 

Abbott Ld. C. J. The defendant in his notice 
has described the bill now produced, and has stated 
that such bill was accepted by the defendant ; and 
this, I conceive, is primd facte evidence of his ac« 
ceptance. 

Nonsuit 

Scarlett and R. V. Richards for the plaintiff. 
Gumey and Reader for the defendant 



,i 
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|825^ to the rest of the bill, I shall direct the jury to find 
a verdict for the plainti£B3, conceiving diat they are 
entitled to recover the residue of the bill, and 
leaving it to the defendant, ^ he shall think fit, to 
^ply to the Court above to correct my judgment. 
Verdict for the plainfiffi, for 33L YJs. 4d. 

R. V. Richards for the plaintiffi. 
. E. Lafooes for the defendant 



No application was made to the Court, in the 
succeeding term to disturb this verdict 



w»miiii«m, HOLT V. SQUIRE. 

Nuicemher 4. 

In an action This was au action on a bUl of exdbanire, by the 
S:S,-S. indorse .gam* fte «cepWr. ^ 

inUofex- A notice, signed by the defendant's attorney, 

change where i i m% 

defendant's had been served on the plainti£^ requiring him to 
"S^^ZS produce and show forth upon the trial of this 
to the Diaintiff cause all papers, letters^ memorandums, &c. which 
•pa^ relating had been received by him from one J. S. relating 
^bed^M^he '^ ^ Certain bill of exchange, draft, or order drawn 
bUi in (question, by the Said J. S. (describing the bill), " and which 
^ac^tedb^ said bill of exchange, draft, or order was accepted 
^ff^^ ^ In/ the said defendant j payable at Messrs. Butler^^ 
Held, that 4. Chcapside, London/* 

w« p'S'' ^^^ description of thd bill of exchange, in this 
fatie evidence notice, agreed in every respect with - the bill set 

of the defend- ^ , . T i 'i ^« 

ant*s accept- lortn lu the declaration. 

ance. 
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Scarlett put in the notice, and proved the hand- 
writing of the defendant's attorney, and then pro- 
posed to read the bill, without further proof of the 
acceptance. 

- • • ■ 

Gwmey for the defendant, objected to this being 
sufficient evidence of the acceptance, . and con- 
tended diat some further proof should be given. 

Abbott IxL C. J. 'The defendant in his notice 
has described the bill now produced, and has stated 
that such bill was accepted by the defendant ; and 
this, I conceive, is pnmd facie evidence of /his ac- 
ceptance. 

Nonsuit 

Scarlett and R. V. Richards for the plaintiff 
Gumey and Reader for the defendant 



• • 
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SECOND SITTrtiTG IN TEBLM Ili LONDON. 



GmLWAXi, WATT, Gent one, &c., v. COLLINS. 

Jtme 11. 

•* Attend i<. Assumpsit for work and labour, and the money 

and J?^ the nn„n4.o 
proposed baU COUntS. . 

of &e defend- The plaintiff was an attorney, and had delivered 
l^kffSiem an unsigned bill for SCO/, to the defendant, for 
^!^J^^^ business done of various kinds, and for disburse- 
to justify ments. It was contended that the plaintiff not 
dic^Sd^in having delivered a bill pursuant to the «G.2. c. 23. 
^^^ ^*" ^* 2^* ^"^* ^® nonsuited, the following items being 
iigunst Uie relied on as taxable : << Attending Messrs. Wilson 
^f^lJjJS^ng and Doyle^ by your desire, who had agreed to bail 

with him to 

take cognoYits therein," are taxable items in an attorney's bill within the 9 ti^« 2. e.95. 




IN TBINCry T9SMf 6.0B0RfiE IV. S85 

you» but, on questiiMiingf found they could not ^ 1^25. 
justify, 6s. 8rf/'— " Mr. Vearey^ of Gra^a Itm^ 
having several actions against you, attendmg him, 
and advising him to refrain from proceeding 
further, and arranging to take cognovits in the 
different addons, 6& Suf/' — • Winter v. Paynes 
r^.T. R. 64p5.9 was relied <m« 
.For the plaintiff it was answered, that business 
must be actually done in court, and that none of 
the items showed that any proceeding in court had 
bi^en conducted by the plaintiff; that they were all 
for such services, as might have been performed by 
any one not an attorney, without rendering himself 
liable to the penalties under 25 6. 3. r.80., and 
that, therefore, they were not taxable items, Mow^ 
bray w. Flemingf ll£ast^ 285, was cited* 

Best C. J. I think there are in this bill such 
taxable items as must prevent the plaintifi^s right 
to recover, unless a bifl has been delivered in com- 
pliance with the statute. It is necessary to be 
assured of business having been done in a cause, 
or that proceedings in court have existed, in the 
conduct of which the defendant has received as- 
sistance from the plaintiff as an attorney; it is enough 
that this may be &irly collected from the nature of 
the charge itself. In the case which has been alluded 
to^ of Winter v. Payne^ it was collectal from the 
item itself, that an affidavit had been actually made. 
In this case one item shows that the ddfendant 
was in immediate want of bail, and that the plain- 
tiff attended the persons proposed, for the purpose 
of arranging their becoming bail. A cause, there- 
for^i must have existed in which the plaintiff as an 

u 3 
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attorney, furnished his assisMalce'tb the defendant. 
But this is conclusively showh by the itefms^ which 
expressly state that actions were then commenced 
against the defendant. If, by f^e mode of shaping 
his charges, an attdiiiey could take his demand 
oat of the statute^ a most beneficial aet would be 
evaded, and cases taken out of that jurisdiction 
which is of all others the most proper to deicide 
on them. The inclination of the C!ourt, if any, 
ought to be to bring an attDme}r's bill within th^ 
range of a statute so useful to tiie subject. The 
plaintiff must be called. 

Th^ cause was ultimately referred to the* pro- 
thonotary, and the l^gal objection withdrawn. 



mide Seijt. and Platt for the phuntiff. 
Vaughan Segt. and Comyn for the defendant. 



See Ftnton v. Carreaf tuprop aad tlie catet there cited.; 
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SITTINGS AFTER TERM AT WESTMINSTER. 



DUNNE V. ANDERSON. w«,mx,»«. 

Jtme 93. 

Cask for a libel. j^ « fidri"^ to* 

The declaration (a) stated, that the plaintiff was comment on a 
a surgeon, and proprietor of a certain profitable j^t^miS^' 
establishment called the " Athenie^ or Royal In- ofgcnerai in- 
stitute.'' That he had before the committing of has been pre- 
the grievances, &c. presented a petition to t^ej^^^^^^' 
'House of Commons, praying for certain alterations pobiished. 
in the law, in order to suppress empiricism, and to cannot^^I!' 
advance real professional merit. That the defend- ^"'^*^^? 

1 1- 1 / « .1 iM 1 it t'v. oflibelforMich 

ant published, &c. the libel, &c., which was set comments, 
out, and professed to be a comment upon the ^^characto 
petition of the plaintifi. be vilified; 

There were other counts merely setting out the pubu^^n ^ 
libels complained of. of the petition 

^ be not shown 

The publication of the libel was proved by the to be his act. 
production of a number of the " Cottage Physician 
and Family Adviser,'^ of which the defendant was 
proprietor ; and the defendant's refusal to disclose 
the author of the article complained of was also 
shown. The number contained several extracts ver- 
batim from the petition, and comments thereon ; but 
it did not appear in what manner the petition hadgot 



(a) This was a second trial; the pleadings and petition are- 
fiilly set out in 3 Bing. 88^ where the proceedings on the ap- 
plication for a new trial, and the opinion of the Judges, are 
reported. 

U 4 
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1825. ^ before the public^ or how it had come to the hands 
of the defendant, or of the author of the libeL 
An attempt, on the part of the defendant^ to show 
that the phdntiff had published it, £iiled« 

The plaintiff was proved to be a surgeon by a 
diploma, the date of which was twenty years back, 
and no one instance of actual practice was shown* 

The nature and object of the plaintiff's establish* 
ment, called the ^^Athenie^** were not precisely 
explained ; the plaintiff's case beings that it was 
an institution for useiul purposes of a medicfd 9faA 
surgical nature ; the defendant's, that it was a mere 
piece of quackery and absurdity. 

The defence was, as at the former trial, that the 
publication charged was a justifiable comment on 
a matter fitirly before the public^ and relating to 
objects of publio interest 

Best C. J., ia summing up to the jury, after 
dispc^g of the formal parts of the case^ ob- 
served : It appears that the petition, on which the 
publication complained of professes to be a com- 
ment, has, by some means or other, found its way to 
the public ; how it was published, o^ by whose 
means, does not distinctly appear. \^th reqiect 
to literary pubUcations, the, law is clearly and ably 
hud down by Lord EUenbarough^ in the case (a) of 
which you have heard ; such publications challenge 
criticism, and any one of the public has a right to 
make such animadversions on them, as the intrinsic 
merits of the works may warrant. However severe 



(a) Carr t. Hood^ 1 Campb. S55. n. 
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those animadversions may be, the author has no I9i25. 
right to complain, unless his private character be domot 
maliciously vilified. IBut you are not to infer that a ^ ^' 
petition presented to either branch of the legislature, 
and not published, stands on the same footing ; the 
right to petition and to offer suggestions to the legis- 
lature is highly valuable, and belongs to every sub* 
ject of this kingdom ; but it behoves a person exer- 
cising such right, to take care that he is competent 
to the task he undertakes, for if he offers a petition on 
a public measure, and that petition gets before the 
public, any one of the public has a right to com- 
ment on it, and to show that the measures pro- 
posed are absurd and in^litic. The mischief, 
would be great and extensive, to hold that a per- 
son likely to be affected by those measures, could 
not be allowed to show them to be inexpedient 
and injurious. It would be inconsistent with firee 
iliscussion to say, that comments made with such 
ja view are libelous. But the person making such 
comments, has no right to attack the private cha- 
raotOT of the petitioner ; he must confine himself to 
the consideration of the public measures, and not 
maliciously vilify an individuaL If his observ- 
ations are intended and calculated to inform the 
public, and not to attack the individual, they are 
justifiaUe. Afler commenting on parts of the 
paper which alluded to the private character of 
the plaintiff as a surgeon and individual. His Lord- 
ship left it to the jury to say, whether or no, the 
publication was a fair and proper comment on the 
petition, or whether its object was to injure the 
private character of the plaintiff 

Verdict for the plaintiff damages one fiuthing* 



ego ^ CASES AT NISI PftlUS^ CP*t. 

1J25. : Vaughan, Pell, Wilde Serjts. and Plait 
DoMHx plaintiffi 
^ V- :. Spankie Sent and Csr/er for the defendant* 

• • ■ - ■ 

: IB. 



w>n>m»>, BEST t;. OSBORNE. 

A fim»«/ ^ne jfssuMvniT on a Warranty, of a horse^ 

The- horse had been nerved. Several eminent 
farriers were called, who stated that the op^^tion 
of nerving consisted in the division of a nerve 
leading from the foot, up the 1^; that it was 
usually performed in order to relieve. the horse 
from the pain arising from a disease in the foot; 
the nerve cut, being the vehicle of sensation from 
the foot That the disease in the foot would not 
be affected by the operation, and would go on »> 
creasing or not, according to it's character* That 
iiorses previously lame from the pain • of such a 
disease, would, when nerved, frequently go free 
from lameness, and continue so for years; that the 
operation had * been found successful in cavaky 
regiments, and horses so operated on had been JUnr 
years employed in active service. But tliat in 
their opinion, a horse that had been nerved, wher 
ther by accident or design, was unsound and 
•could not t be safely trusted for very severe -work, 
and that it was an organic defect The horse in 
question had not exhibited any lameness. 

Best C.J. told the jury that it was difficult to 
«ay, that a horse in which there was an <»rganie 



AFTER TAIHITY ISIUH^ ^ ttlO&OE IV. !«^ 

defect, could be cionstddfedOsdund}* that"s6und IBU. 
meant perfect, and a horse deprived of ^ an usefid 
nerve Wa^ imperfect, *and had not' that capteity bf 
service which is stipulated for in a warranty. ^^ 

Verdict for the plaintiflT. 

Wilde Seijt and Morris for the jdaintiff. ' 
Vaughan Serjt. and PlcUt for the defendant. 
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COUSINS and Another, Gentlemen, two, &c. v. guildhall, 
BROWN and Another, Sherilfe of Ldtidori. ' ^^ «*• ' 

Case for an escape, and for not assig^^iug « t^lb in case i^unst 

* •! t J .... the sheriff for 

bail-bond. • ^ ^ an esca|)e, the 

The declaration stated, that the plftirttiffi Med 2£^^^°^g 
out a certain writ of our said lord the king, 'caBed pUuntifi sued 
an attachment of priiolege, " by whicfh said writour Sentof pri^" 
said lord the king, commanded the slod defendoiMiSf ^^> *"?? 
as .shen£& of the dity of London^ to attach the writ our lord 
said Samuel Fletcher, so that they might have him S^S^ehT" 
before the justice^ of our isaid lord the kitMr, ^ on defeadants, 

... . &c« to attach 

Monday next after eight dbiys of ^iS^^w^JSTiAi^jr^ to A.B.iLc. to 
answer the said plain tifis of a plea of trespass on ST^iintlft 
the case, to the damage of the said plaintiffs qf of ti plea of 
thirty pounds, and have there that writ ;" it was then Slecase^^foM^ 
averred that the writ was indorsed for bail for thirty ^^W.^.^ 

pounds, &C. i^ikirt^^ 

The writ produced was indorsed for bail for ^nJ^rft pri- 
thirty pounds, but did not contain the words " to the ^^^, did not 

•^ * contain the 

damage of the said plaintiffi qf thirty pounds J^ words, '*toth€ 

damage P &c. 
^ Held no va- 



nance. 



992 GA8ES ATNI8IJMtim.C.F.. 

« 

1885. It waa objected by JFSUfi'Sei^ that this was a 
fttal. variance; that the dedamtion professed to 
desdribe the wri^ and any omission was therefore 
fatal, however immaterial the wordi omitted might 
}ie^^;i and he dted BaJcer v. Newbiggen, 1 Ry. & 
M. N. P.C. 93. } Brwm v. Jacobs, 2 Esp. N. P. C. 
7S7- ; a[nd Stiksv, RowBm, 5 Esp. N. P. C. 133. 




i . it f . 



Best C.J. I am of opinion that the declaration 
does not profess to describe the writ, but merely 
to state die substance and efiect of what the 
sheriffi were commanded by it to do. It is 
proved that the writ was indorsed for^ bail for 
thirty pounds^. JSfetcher was^ therefore, called up<m 
to answer the plaintiffi in damages to that amount 
Ili;the first two cases dted, the declaration pro- 
feraed to describe the instruments, and in a recent 
ii^fse in this Conitf SHJe$ v. RmoUns ifa shaken, if 
not overruled. I think the variance immateriaL 
I.do not think I ought to ^ve leaiise to mcyve to 
enter ajQohsuit 

Verdict fi>r the plaintiffi. 



M . • ; - . . >• 



VoMgkan Seijt and JP. Pollock for the plaintiflSi 
WiUe Se^ for the defendants. 
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ADJOURNED SnTINQS IN LONDON. 






BEDELL ». RUSSELL. Ooildhali, 

Trespass*' « ' '^ ''• '^ ' inmactioB 

The d€Kilarati(m' eontained several counts, fof bauay.aiid 
assaulting, beatingi and .shpoting at the' P^^^ df^^odT 
on divers occasions. * -andiiia* 

Pleas (without the general issue), that plaintiff ^teSn^ 
wa6 a mariner out board * certmn^ drijp'iof vAkii "J^J*^ 
the defendant wag cc^manfd^, «hi« tiie ^plaintiff ^b^^ 
at'the said times' when/ &0. was^etigaged ita^inntiBy, SSeblSwL 
to suppress whichf t th«N«kfeadaiit committed the on hm tim 
ttespass^^xmipliiitt^d^^^'i ! "SS^^S^ 

\ RepKcatioft 'ifc'ii^rwrfaj &«. geheraHy to all the JJdSir?^ 
ideas and issues thereon. * ' * couoMia 

The pleadmgs having been opened, it was in. 
sisted by Wil^^i^t. for the dief(^lidlUit; that he 
had a right to begin, < inasmuch as the affihnative 
of the issues lay upon him, namely, to prove the 
facts alleged in justification. And he cited Hodges 
V. Holder, 3 Camp. 366. ; Jackson v. Hesketh^ 
2 Stark. N. P. C. 518. In the latter case Bayley J. 
says, <* The question of damages never arose until 
the issue had been tried.'* 

• 

Faughan Seijt for the plaintiff insisted, that the 
claim of damages gave the plaintiff a right to 
b^n, the affirmative of their amount being upon 



1§S5. him. That the cases cited were cases of trespass 

Bedbll^ yiwre clausum Jregit^ where certain rights only 
V. were in question ; that in this case the essence of 

the enquiiy. ^^''^\^^ dja^mr jo| ^afnages. 



RinsiLL. 



> > . w 



Best C.J. But for the authorities cited, I 

should certainly baviei tho^^t .that :the onus of 

proving the damages sustained gave the plaintiff a 

^ri^t to b^in ; but as it is of the utmost Qonse* 

'IqiienQe ithat tti#.practfc« iboiild b«t iwifoiim, I shall 
cim^»^ WS^^ bcxvaid byitbpsp.tiaiiefl; .until, tlie 
matter shall be settled in fiiU CQU):t, :; . . 

'-,. '■^. '; .. *n- J..i-i<r If. lit ,( •■-.i i..T,.r : -.^ ) .. •^■. 

i|4U^.ia|id the |dam1;iff^«.evidenpe>/^bich ooodsted 
of/4i9pontipns,. giyenin an^^er,; and the defend* 
aoA'fs^qq^iQsel bad) th6^ general reply. :. 

Verdict for the plaint^ .>d3itia^.4^ £ir.aa . 
assiu^t^im an occasio^ ii<Mf justified in pro^ 
and for the defendmt on t^ justificationa 
as to the residue. 

ymighan, Segt and E» Lawei for th« plaintiS 
WUds^&^i, and F.Pellofikiot the defendant.. 
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SUMMER ASSIZES, 6 Geo. IV. 
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WESTERN CIRCUIT— SAHUM. 
Coram Littlsdale J* 



• 5..W 



REX v. SMITH and JEFFERIES. ' 



♦,{/■ 



The prisoners were indicted, for stealing two Two prisoners 
horses, the property of different persons. hor^steiaLg 

It appeared from the statement of the opening >" county ^i., 
counsel, that the horses had been originally stolen joint posses- 
in Somersetshire by the prisoners when together, howwte'tSat 
but on different days, and at different places. S^SiJ'^^ 

jointly taken 

Erskine for the prisoners submitted, that the Sn*^~|d*^ 
felonies being distinct, the prosecutor's counsel places in 
should el^cton which charge he would, proceed. Heic^^hw : 

eTidenceoould 
be given of 

hangsUm for the prosecution stated, that his oneontyor . t 

case would consist entirely of evidence . to , jhow couS^ *^ 
that both the horses were found, soon after the ??" «wg.- 
robbery, in the joint possessioii of the prisoners in parage feioi^, \ 
the county of Wilts ; and he contended upon th?, ^Jw^oS^r h 
principle, that the possession of stolen goods by the cpunipl wnit . ; 

f,. .. \ i. 1 • • \ Lu , elect on whicltf 

thief, IS a new takmg m every copaty through to proceed. ., 
which he carries them, that this e^dence would 

establish the case of a single felony in the county ( 

oiWiUs. 




^ CASES AT MKI PRIUE^ 

1SS5. ^ LxTTLEDALE J. If you could confine your evi- 
dence entirely tx> a single felony in this counfy» 
you need not elect ; but this you cannot do ; for 
you must prove that the horses were originally 
stolen in another county. The possession of stolen 
property soon after a robbery is not in itself a 
felony, though it raises a presumption that the 
possessor is the thief; it refers to the original 
taking with ,all its circumstances. I think» there- 
fore, that you must in this instance make your 
election. 

The prisoners were convicted. 



DEVON. 



Coram Gasslbe J. 



Ex«tEm REX V. SARAH HURRELL. 

In an intSct- The prisoner was indicted on the statute S^^JV. 

»^ Sr. e.9. <§• M. c. 9. s. 5. for stealing goods in a lodging-house. 

J^^j^|«y^^* The indictment stated that the prisoner, late of, 

man, h Is tnf- &C., the wife of John HurrHlj certain goods being 

J^gJiSSr in a lodging-room kt hy contract to the said pri- 

her, to state room, did Steal, &c., against the statute, &c. 

£J^S!^lrtto It appeared in evidence, that the prisoner was a 

tfkri^e; for married w^man, but that the husband did not co- 

toe ttatement 
may be either 
according to the heit or the l^gal operation. 
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habit with her in the Iodging«house ; nor did he ^^^* 
in any manner assent to the contract. 

Gaselee J. at first doubted, whether the letting 
ought not to have been stated to be to the hus- 
band, according to its legal operation ; but upon 
referring to Healey*s case, 1 Ry. & M. C. C. R. l.j 
was of opinion that it might be stated, either 
according to the fact, or the legal operation, and, 
therefore, held the indictment good. 

The prisoner was convicted. 



DEVON. 



Coram Littledalb J. 



DOE d. NORTHEY v. HARVEY. E«Tim, 

^ Jui^ 29. 

£j£CTBf£NT. To prore a 

The lessor of the plaintiff claimed as heir at law SSS£!5l,/- 
ex parte matemd of Mary Roxve, who died seised 2^5®3™" 
of the premises, and intestate. the fiimify«e 

^ admissiUe^ 
thou^hewat 

The defence was, that persons of the paternal ^^^"^ 
line of Mary Rowe were still livings and in order fimiiy. 
to prove the pedigree, set up by the defendant, the • 
declarations of John Rowe^ die late husband of ^ 
Mary Rowe^ but not otherwise related to her fa- . , - 

VOL. I. X 




gril)^ wer?; ofifefe4 ; and the cj«e of ^<?^/i: ▼* 
D^T" Tow^, 13Ve*,14p. wasreUedpn, 

Noiiw» 

ML 

BarysV. ]t was objected^ that the^^ decUratipQs were in- 
94iQisaiUej^ not being made by one d^ the family,^ 
fui4 beipg at best but informattou collected froi^ 
tl^e {hearsay declarations o£ persons of the family. 

I^TTXrEPALE J. i think nppn principle they are 
admissible ; the husband mo^t for thi3 purpose bQ 
Cpn^dei^is^d as one of the fai^ily* 

Fell^ Wlldcj Serjts. and MerewetJier for the 
plaintiff. . 

Selwyn^ R. Bayly and Carter for the defendant. 
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BRIDGWATER. 






Coram Gaislsk J. 



REX V, HAYNES. 



4J|u499^a^ This was an indictn^ent 1te$ perjuti^y at qo^i^qq 
^>a3lc^. law, found at the quarter sessions, and removed by 
^^ S to ^^^^^^ ^^^ *^^ Court of K^ng'^Bffl^chi. *il^^nt 
peJSr*^ dovm for tml %t Nisi Prius. 
S'^ll Upon the c?ase being^aUed, oih; 

quarter sea* 

noiM» and resQOt^d by ccrfkfrari into the King'i Bench; ao^ indktmatt to knaad 




SUMSffiR ASSIZ&S; is OeOlKSG IV. ^ 

(SrASBLEB J. said that it tvas quite clear, that the 18^5: 
s^e^ions had no jurisdiction over peijray at com- j^^ * 

mon law, and as the indictment was therefore void^ %t ^' 
he refused to try it "^^ 

Jeremy for the protecution. 
fFilde Seijt. for the defendant 



Carauli Littlsdale J. 



REX V. ROWLEY. Bbidgvater, 

August 15. 

This was an indictment for peijury, alleged to inanindict- 
have been committed by the prisoner as a witness .™^"' ^^^ P®*^' 

•' \ jury com- 

for the defendant, on the trial of an action of mitted on the 
assault and battery, at the Summer assizes for {"fs ^uffidenT* 
Somersetshire^ 1824. ^or the pro- 

The evidence^ on which perjury was assigned, was. prove all the 
proved^ as set out, by the clerk of the attorney for by J" de& 
the plaintiff in the action. The witness stated that «"'» referable 
he took no note of the evidence, but from his duty which penwy 
as the attorney's clerk, he paid particular attention pr^J^f^* 
to tiie evidence given by the prisoner ; that he evidence set 
would not undertake to say that he had given the ^^ %l ^'' 
whole of the prisoner's testimony, but that he would ^P^ ^^^^ 
swear that nothing else was said which qualified what win not 'swear 
he had stated, and that to the bfest of his recollection ^^^t^ 
he had given all that was material to this enquiiy ^^^^ o^t,^^ 
and relating to the transiaction in question. formerTesd. 

. ,-• mony, but 

8^jt that he has ftated t<y th^ best of hf ^ rtfemMtion all that waa.matenal to th^ 
present enquiry and relating to the transaction in question, and is positive nothing waa 
aaid qualifymg the evidence proved, is sufficient to go to the jury. 




900 CASES AT -NISLPRni^ 

1SS5. :. For the pri^ner it was contended, that Ae 
whole of the evidence given by the priaooer oi^, 
the former trial ought to be proved ; that the jury 
should be enabled to judge, wbetiier: any thing 
qualifying or expliuning that set out had been 
stated by the prisoner; and that for this purpoise 
^ the opinion of the witness, as to the immateriality 
of what was omitted, was inadmissible. The 
authorities relied on were, 2Chitty Crim. Law, 
312. 2 Edit, Res v. Jones, Peake's, N. P. C. 38., 
Res V. DcnvUngj ib. 170. And a case tried before 
Lord GiFFORD, as Recorder of Bristol was stated 
ex relatione Jardine, in which his Lordship had 
ruled to the same effect. 

For the prosecution it was answered, that tlie 
general rule]^in criminal cases, of proving a suffi« 
cient case to call for an answe^, had been satisfied ; 
diat primd Jade evidence of the whole evidence 
given by the prisoner, at the former trial, had 
. been offered, and that it lay upon him to prove 
any omission that qualified what had been proved 
against him ; that it was impossible in any case to 
prove the evidence given, without in some measure 
relying on the opinion of the witness reporting it ; 
and that in this case the opinion given was that 
of a person well qualified to form it 

LiTTLEDALE J. The allegation in this indict- 
:ment is, that the prisoner swore to the substimce 
and efiect alleged therein ; in ordinary cases of 
plea or indictment, the evidence given would be un- 
questionably sufficient to support such an aver« 



I . 




(a) His Lordship's decision has been since confinned by th^ 
opinion of the twelve judges. 

X S 




flo*UT; 



SUMMfiR ASSIZES, 6 GEORGE IV. . 90lt 

I 

ment ; but it is said, upon the authority of the ^ ^825. 
cases cited, that a different principle prevails iii 
indictments for peijury, and that it is necessary 
to prove the whole of the testimony given by the 
person charged. I think that proposition too large : 
suppose that there had beeki several issues on the 
former trial, and that the prisoner had given evi- 
dence on all of. them, but that perjury was assigned 
on one only, can it be^ contended that it would 
be necessary to prove all the testimony given on 
the other issues ? I take the true rule to be this, 
that all the evidence referable to the fact on which 
perjury is assigned must be proved ; and I am of 
opinion that there is reasoiiable evidence to go to 
the jury, that what the witness has stated, was all the 
evidence given by the prisoner referable to the peiv 
jury here assigned. The objection, that the opinion 
of the witness is inadmissible as to the materiality of 
what he might have omitted, does not appear to 
me to be well founded. He is competent to form 
such an opinion ; his attention was particularly di-^ 
rected to what was passing on the former occasion, 
and he gives that opinion at his peril, as he is liable 
to im indictment for perjury for the wilful false^ 
hood of it. I think Uie prisoner must be called 
upon to show that something was said by him 
which qualifies the evidence already proved. 

No evidence was given for the defence, and, the 
prisoner was convicted and sentenced, {a) 



{ 




0A9VS AT msi rtms. 

The allegation in the indictment was, that tiie 
prisoner << ivas duly sworn, and took his corporal 
_ •• oath on the Holy Gospel of God/' 
iWf that the The proot was, that the witness saw the praoner 
defendant was g^oTii an^ examined* 

examined as a It was (Ejected* that the particular mod^ of 
JSrtT^^a^^ swearing must he proved, as the evideiice given 
m«at that the would apply to the oath of a Jew, or person of any 
fwora on the oth^T religion than the Christian. 

Holy Gospel, 
that being the 

ordinary mode LiTTLEDAi^ X I think it Sufficient, the ordi*^ 
^^'^^^' naiy mode of swearing is the one specified, (a) 

C* F. WWkms and Moodjf for the prosecntion. 
Mrshme and W. D. Bajfky for the prisoner. 



(a) JBfic V. JhPCfrttar, FeakeV N. P. ai5& 







GASES 

AJZGUED AND D£aD£D 

At NISI PRIUS, 

IN K.B. 

MICHAELMAS TERM, 
^Gso.tV. 1825. 



SITTINGS AFTER TERM AT WESTMINSTER, 



PEARSON V. WHEELER, "^^^T^ 

7his was BXi action on the case to recover damsiges In case against 
sustained bj the p]aiHtiff« in consequence of his apubHc-hou»e, 
havinir been induced to buy a publicS-houde of the ^°r fr»"«^"*ent 
defendant, for 1600/^, by means of fraudulent mis- ationsofthe 
representations by the defendant, of the amount of ho^Tevi- ^ 
the business donef hi the house. ^^nce of the 

actual value of 
the premises. 

Brougham for the defendant, offered the evi- j^^Sn 
dence of surveyors and others, to prove that the of damages, 
public-house was reaUy worth as much as the bartoth« 
plaintiff had given for it . •***^°» 

X 4 
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1825. Scarlett for the plaintiff objected to tiie ad- 

Peamsov mission of this evidence, on the ground that^ in this 
Whulu *^^°> t^^ value of the premises was irrelevant. 
The purchaser here reHesupon tiie defendant's re- 
presentation of iactSy which the former considers 
to afiect the value of the property, and if this 
representation is proved to be &lse and fraudulent, 
he is entided to recover, without reference.to what 
may have been the actual value. 

Abbott Ld« C. J. I am clearly of opinion, 
that evidence of the .value of .the public-house will 
not go to. bar the action, but I think it admissible 
in reduction of damages : the measure of damages, 
in this case, being the difference between the real 
value of the property, and the sum which the 
plaintiff was induced t» give for it. 

Verdict for the plaintiff for 9501. (a) 

Scarlett and Jardine for the plaintiff. 
Brougham and R. V. Richards for the defendant 



The 8»ne point was decided by Best C. J. in 
Compton y. Henshaw, tried at the London sittings 
after Michaelmas term, 1825. 



y 



(a) Dobellv. SUmu, $B.dr&6S3. 
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AFTER MICHAELMAS TERM, 6 GEORGE lY. 



CORNWALL V. RICHARDSON. 

The first six counts of the declaration, were for 
slandering the plaintifl^ in imputing to him that he 
had stolen money from the defendant The seventh 
count was, for maliciously charging the plaintiff 
with felony before a justice of the peace, and 
causing him to be arrested and imprisoned unta 
he was discharged by the justice. The eighth 
count was, for openly imposing the crime of felony 
on the plainti£^ and for injuring him in his credit, 
&c. The defendant pleaded the general issue to 
the whole declaration, and to the first six counts 
several pleas of justification,, all^ping therein that 
the plaintiff had stolen money from him, the de- 
fepdant 

Scarlett^ who was for the plainti£^ previous to 
closing his case, proposed to call witnesses, to give 
evidence of the general gdod character of the 
plaintiff for honesty. 

Abbott Ld. C. J. interposed, and stated, that 
he was not aware that in any case like the present, 
the plaintiff had been allowed to go into evidence 
of his general character for honesly. That if such 
evidence was to be admitted on the part of the 
plaintiff, then the defendant must be allowed to 
go into evidence, to prove that the plaintiff was a 
man of bad character. It made no difference what- 
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1695. ever as to the admissibility of such evidence, that 
CoBNWALL there was a special justification. 

^' Verdict for the plaintiff 

Scarlett and Wightnian for the plaintiff. 
* Denrnan C. S. And Tkesisrer for the defimdatit. 



« ■ « - ' 



See Rodriguex t. T^dmm, 2 Esp. N. P. C. 721.. Bex ¥. 
^artia|^»5£sp.N.P.ai3. Ban^fiddyi.Mauetf^lGKBafh.^&l 
Dodd V. Norris, S Campb. 519. iVJettuam v. Ctzrr. 2.Stark. 
"N. P. C. 69. Stark. Evid. pt. ir. pp. 367. 917. 



A* 



J^BCt 9» 



CHADWICK V. BUNNING. 



.Theitatate This was an action, by an apothecary, to recover 
«.7.'eniKtiiig' the apount of a bill, for medicines furnished to 
ti»tthecom. the defendant. 

mon seal of i t •>« 

the society of III order to pTovc that the plaintiff was qualified 
Suie^dty^f to practise as an apothecary, a certificate granted 
London shaU j-q i^[^ jjv the apothecary's company was pro- 

be received 8S . tf t 

sufficient nroof duccd, with the commou seal of the company affixed 

of the autneiik x^ ;a, 
tidtyofthe ^""* 
certificate, to 

seal is affixed, Scarktt for the defendant, olgected to its being 
BudicertS^^ received in evidence, until it was proved A^ this 
cate evidence, was the commou Seal of the company. 

without proof 
that the seal 

^^nS^sS^of ^^^^^ ^o^ the plaintiff, contended that sttch 
the society, evideuce was unnecessary ; that in consequence of 
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the difficulty of authenticating the certificate of 
qualification, the legislature had expressly pro- 
vided by the 6 G. 4, c. 133. s. 7., that •* the com- 
mon seal of the said society, of the art and mystery 
pf apothecaries, of the city of London, shall be 
deemed to be, and shall be received in every coturt 
of law or equity, in any part of England or WaleSf 
as sufficient proof of the authentidty of the cer* 
tificate, to which such seal shall be affixed, and 
that the person therein named is duly qualified to 
practise as an apothecary in any part of England 
or Woks.'* If the construction contended for 
by the defendant's counsel, was to be put upon 
this act, it's provisions would in eflfect be a nullity. 
The difficulties as to proof, mentioned in the 
reciting part of this section, would be the same as 
before the statute passed. 



1836L 



Chadwxck 

BuMHIMG. 



Abbott Ld. C. J. I am of opinion that the 
act of parliament does not make the seal prov^ 
itself, but that you must show by other evidence 
that it is the common seal of this society. 



The seal was afterwards proved to be the com- 
ti^on seal of the apothecaries' company. The cer- 
tifica^te was dated the 14th of October 1819. It 
certified generally that the plaintiff was qualified 
to practise as an apothecary, without any limit- 
ation as to time or place. On the back of the 
certificate was the following indorsement: — '^ I do 
hereby certify, that the within named B. C. hath 
paid the sum of 4/. 4j. to enable him to practise in 
the city of London, pursuant to the act of par- 
liament within mentioned, (the 5S G. 3.) for the 



A general cer* 
tificate of qua^ 
lificadon to 
practise, with« 
out limitation 
as to time or 
place, is suffix 
dent under 
the 55 G, 3. 
c, 1 94._to en* 
able an apo« 
thecary to su0 
on a bill for 
medicines, &c 
furnished to 
patients in 
London, 
diough on the 
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1825. 



Chadwice 

V. 
BUVNINO. 

back of such 
certificate is 
endorsed a 
receipt for 
four guineas 
prov^ to 
nave been 
paid after the 
commence- 
ment of the 
action; which 
sum the I9th 
section directs 
to be paid, 
andtherecdpt 
endorsed, 
where persons 
originallv 
oilwifieaby 
tneir cer- 
tificate, to 
practise in the 
country, 
obtain the 
privilp^ of 
practismgin 
jjondon. 



Masters and Wardens of the society of apothecaries^ 
f Signed) E. B.*' There was no date to this indorse- 
ment ; but it was proved, that the 4/. 4^. was paid 
by the plaintiff to the apothecaries' company in 
June 1825 f subsequent to the commencement of 
the present action. The plaintiff attended the 
defendant as an apothecary in London^ and fur- 
nished the medicines in 18^2 and 1823« 

Scarktt for the defendant, contended that the 
plaintiff could n ot recover, not having at the time 
this action was commenced, obtained a certificate 
to practise in London^ according to the provisions 
of the 19th section of the 55 G. 8. c. 194. (a), and 

{a) By which it is enacted, ^' that the sum of ten pounds ten 
shillings shall be paid to the said master, wardens, and society 
of apothecaries, for every such certificate as aforesaid, on 
obtaining the same, by every person intending to practise as 
an apothecary within the city of Landony the liberties or 
suburbs thereof, or within ten miles of the same city ; and the 
sum of six pounds six shillings by eveiy person intending to 
practise as an apothecary in every other part Of England or 
Wales (except the said city of London, the liberties or suburbs 
thereof, or within ten miles of the said city) ; and no person 
having obtained a certificate to practise as an apothecary in 
any other part of England or Wales (except the said city of 
London, the liberties or suburbs thereof, or within ten miles of 
the said city as aforesaid), shall be entitled to practise within 
the said city of London, the liberties or suburbs thereof^ or 
within ten miles of the said city, unless and until he shall have 
paid to the said master, wardens, and society, the further sum 
of four pounds four shillings, in addition to the said sum of aix 
pounds six shillings so paid by him as aforesaid, and shall have 
indorsed on his said certificate, a receipt from the said master, 
wardens, and society, for such additional sum of four pounds 
four shillings; and the sum of two pounds two shillings by 
every assistant; and the several sums of money arising from 
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that, consequently, he was within the provisions of 1826. 

the 21st section, (a) ^Z^k 



. Abbott Ld. €• J. There is no clause in the 
statute pointing out the form in which the certi- 
ficate is to be granted. The certificate given in 
evidence is general, without any distinction as to 
the place where the party to whom it is granted 
is to practise. The apothecaries' company having 
certified generally, that the plaintiff* is qualified to 
practise, I cannot, either by looking at the pro- 
visions of the 19th section of the 55 G.3. c. 194., 
or from the evidence that has been given of the 
payment of the 4/. 4^., together with the indorse- 
ment on the back of the certificate (which is with- 
out any date) of the receipt of that sum, say, that 
at the time this certificate was granted to the 
plaintiff, he was only qualified to practise in the 
country. 

Verdict for the plaintiff. 

W. OldnaU Russell^ and Ryan for the plaintiff. 
Scarlett for the defendant. 



tiie granting of such certificates shall be applied in manner 
hereinafter directed." 

(a) By which it is enacted, ** that no apothecary shall be 
allowed to recover any charges claimed by him, in any court 
of law, unless such apothecary shall prove on the trial that 
he was in practice as an apothecary prior to or on the said 
fifth day of August one thousand eight hundred and fifteen, 
or that he has obtained a certificate to practise as an apo- 
thecary, from tlie said master, wardens, and society of apo- 
thecaries as aforesaid •'' 



9. 

BOKNING. 
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STUART r. WHITTAKER and Another, late 
J^' 5. Sheriff of Middlesex. 

Action against This was an action against the ^en% for a ial^ 
?6ih!e^cturo return to a writ of ^ fa. issued against one James 
to V'^rf.^J Phillips, at the suit of the plaintiff. 
4&had^re. On the S9th of Maji 1824, the goods oi PhUtips 
^^^Jl^ Were seised at his dwelling-house, under this writ. 
ladgfyutf the fhe officer in possession, on the same day wrote 
c^ for rent, to the plaintiff's attorney, informing him that be 
tocfl^cid. ^^ levied, but added at the bottom of the nofe^ 
tbi^ after the " Since I wrote the above, I have had a claim of 
Lasted to 36Z. for reutj and 9/. VJs. 6d. for king's taxes.** 
*^*ir^ The value of the goods sieized was less than the 

quitting po»- o 

lewBcmofthe amouut of the claim for rent and taxes. The 
thcciaki"o? plaintiff's attorney did not receive this note until 
rent and taxes ^y^^ niOTning of the 31st of May. 

appearing ^ ^^ , ^ *^ 

exceed the On the 31 st of May the sheriff's officer quitted 

oods ^seized, possession of the premises, and on the evening of 
e could not fhe same day he called at the office of the plain- 
action for a tiff's attorney, and informed him that he had 
dtiTough^ihe quitted, because the claim for rent and king's 
daim for rent taxes exceeded the utmost price the goods would 
unfounded, fetch. s The officer requested the plaintiff's at- 
torney to pay him for the three days' possession, 
which the attorney accordingly did. Phillips on 
the 19th of June was arrested on a ca. sa.y at the 
suit of the plaintiff, for the same debt for which thef 
levy was made under the^. ^., and on the 14th 
of August he was discharged under the insolvent 
debtor's act. After Phillips was discharged, the 
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plaintiff's attorney was informed of facts, which .1825. 
made it doubtful whether the parties who had stuabt 
given notice to the sheriff to retain the rent, were ,„ ^- 
in law entitled to. the sume; upon which the 
sheriff was ruled to return the, writ. The sheriff 
returned nulla bonuy after satisfying the claim for 
Tent and taxes» upon whichj this action wajs Qom- 
pnenced for a false return. 

Abbott Ld, C.J. I am of opinion, upon the 
evidence which has been given, (without entering 
into the question whetiier the parties who had 
given nptice to the sheriff were entitled to th^ 
rent,) that the conduct of the plaintiff h^ been 
^uch as to justify the sheriff in making this return. 
It appears to me that the plaintiff has by his con* 
duct, so assented, to the claim of the landlord* as 
to discharge the sheriff from all responsibility, and 
that he cannot, after sanctioning the officer in 
giving up possession of the premise^ by : paying 
Jtum, in the manner that has been proved, and by 
adopting another remedy, namely, in suing out a 
ca. sa., and taidng Mr. Phillips in execution, r^^ 
cover against the sheriff for a false return, how- 
jsver unfounded the claim for rent might turn out 
tp have been. 

Nonsuit 

Scarlett and Patteson for the plaintiff. 
Gumey and. HqU for the defendants. 
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WnrniMcn. EASTWOOD V. BROWN and Another, Sheriff 
^-^- of Middlesex, 

A Side to a This was an action of trover against the sheriff 
penoofd pro- of Middlesex for goods belonging to the plaintifl^ 
P«^y» *y * taken under a writ of. ^fieri facias against one 

embarrassed Pope. 

^tSputlmy^ It appeared in evidence, that Pape^ previous to 
chai^of pos- ^Q issuing of the execution, had sold and assiirned 
▼aiid, liniess his interest in a leasehold house, in which he 
gjjjj^j^ * resided, and also the whole of his furniture and 
intention to household ^ccts to the plaintiff who was a ere- 
creditors. Tbe ditor. Out of this purchase money Pope paid 
continuanceof ^^ j^jg ^f gevcral of his Other creditors. There 

possession is ^. , /»/»j«i 

not conclusive was uo direct evidence of fraud m the transaction; 

l^dT^ ^ and it did not appear that the plaintiff gave less than 

the full value for the property so assigned to him, 
but Pope continued in the occupation of the house 
and furniture ailer the assignment, precisely in the 
same manner as before. 

Scarlett^ in addressing the jury for the defend- 
ants, contended, upon the authority of Lord EUeh^ 
borough in the case of WordaU v. Smithy 1 Campb. 
333., that an assignment of property without a 
complete and entire change of possession, is fiau- 
dulent and void as against creditors. 

Abbott Ld. C.J. I shall leave it to the jury to 
say, whether, under all the circumstances of this 
case, they are satisfied that the assignment was 




AFTER MICHAELMAS TERM, 6 GEORGE IV. Bid 

made with the design of delaying or defeating ^ ^^- 
creditors in the recovery of their debts. I cannot 
3gree to the doctrine laid down in the case cited 
by Mn Scarlett. The circumstance of aa assignor 
who is under pecuniary embarassments, remaining 
in possession of the property assigned, is always 
suspicious ; but if it does not appear, from other 
&cts in the case, that this takes place under a 
fraudulent arrangement between the parties, for 
the purpose of delaying creditors, I am of opinion 
that it is not of itself a conclusive badge of fraud. 
I have no doubt that a. purchase of a house and 
furniture, with an immediate demise of that hou^e 
and furniture to the vendor, may be good, if there 
be no intention to defeat or delay creditors by the 
transaction, and it is material that in this case it 
does not appear that any actions by other creditors 
had been brought. 

Verdict for the plaintiff, (a) 

Gurney and Comyn for the plaintiff. 
Scarlett and F. Pollock ffar the defendant. 



(a) In Edwards r. Harben^ 2 T. R. 697. BuUer J. in giving 
Jadgment says, ^ This has been argued by the defendant's 
Cjpunsel, as being a case in which the want of possession is only 
evidence of fraud, and th^t it was not such a circumstance per sey 
ap makes the transaqtion fraudulent in point of |^w ; that is the 
point which we have considered, and we are all of opinion that 
if there be nothing but the absolute conveyance without the 
possession, that in point of law is fraudulent." In Kidd v. Rata- 
li^oth 2B.&P.59. Lord Eldom confines this principle to 
cases '^wh^re the parties stand in the relation of debtor and 
ci'editor, and where their object was to defeat other creditors ;*' 
and at the trial of that cause liis Lordship to left the questipq 
VOL, !• . Y 
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1825. to the jury. In Hoffman r. P£tt, 5E8p.N. P.C25. Lord 
EUaAorough says, ^< the not taking possession is not con- 
clusive evidence of fraud to make the deed absolutely void, 
there must be something to shew the deed fraudulbit in the 
concoction." The case relied on by SearleH was an assqpnnent 
to a creditor. See also IVec. in Chan, 287* and the cases col* 
lected in note to 1 Campb. S34w Latimer v. BaUon^ 4 B.& C. 652. 




Dec. 7. 



TOWNSHENl!) ©. CARl^ENtER, Gent 

Oae» &c. 



^^^^* Assumpsit. 

ployed fay an The fiist coimt of the dedaraticm stated^ that 

!S£? 5JS« the defendant was indebted to the {daintiff in the 



on mem^ gum of SOiL, &C. foT &e8 and. rewards before that 

S^esuit of time due and pajrable fix>m the said defendant to 

^ym^a the said plainti£^ as a sheriff's o£Scer, for work, 

attorney for &c. as such sheriff's officer, in and about the 

the fees Qfuaily t • i* "%• t i 

allowed for making of divers captions, and executing apd 
"n^thetoL?* serving certain writs and processes for the said 
ation of costs defendant, &c. 

dLugh soa'* The plaintiff, it appeared, was one of the officers 
St* ^^ *^ *^® sheriff of Surrey ^ and had been employed 
lowed to the l)y the defendant, who was an attorney^ to make 
u^bydie si'i^^ts on writs issued to the sheriff c^ Surrey, 
25H.6. c.io. at the suit of persons who were clients of the de- 
fendant. It was proved, that the fees claimed 
by sheriff's officers in the county of Surrey^ upon 
any caption within the turnpike-gate adjoining the 
Obelisk were half a guinea, but where the caption 
was beyond the gate, the fees were one guinea. 
Thes0 fees, it was proved, were usually paid by 
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the attorney of the plaintiff at whose suit the writ ^ IB25. ^ 

issued, and were allowed in the taxation of costs TowKsauiD 

by the Master. The fees claimed in this action q^^^^^^^ 
were for arrests on mesne process. 

Abbott Ld. C.J. I do not recollect any case 
where it has been held, that such ah action as the 
present may be maintained by a bailiff against the 
attorney of the plaintiff at whose suit a writ haa 
issued, especially as by the 9S of Hen. 6. c. 10. the 
sheriff is only, entitled to twenly^pence, and the 
bailiff to four-pence on every arrest on mesne pro- 
cess. I am, however, of opinion, upon the evi- 
dence that has been given, of the custom by 
attorneys to pay the baHiffi, and of the fees 
claimed in the present case being those usually, 
paid to bailifl^ of the sheriff of Surrejf^ and allowed 
by the Master in the taxation of costs, that the 
plaintiff may recover 

Verdict for the plaintiff for «Z. 1&. 6d. (a) 

Chitty for the plaintiff. 
The cause was undefended. 



(a) This ruling of the lA>rd Chief Justice has been con- 
firmed by a subsequent case, Foster v. Blakeloch, Easier 
Term 1826) {ex relatione Cresstpell). This was an action of 
assumpsit for work and labour and fees as a sheriff's officer, 
against the defendant, as executor of an attorney. It was tried 
before Mr. Serjeant Cross, at the York Spring Assizes 1826. 
A bill was given in evidence, which contained charges for 
arrests on mesne process exceeding the fees allowed on such 
arrests by the statute of 23 of Hen. 6. e. 10., but not ex- 
ceeding what the Master allows on the taxation of costs. The 
bill also contained charges for carrying prisoners to gaol : when 

y 2 
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thb 'bill 1788 delivered to testator^ he did not object to the 
items, but deiured it might rest awhile. 

The plaintiff, under the direction oF the learned Serj[eant» 
recovered the amount of this bill, and JVigtatnan in this term 
moved for a rule to shew eause why the verdict should not be 
set aside. He contended, that a sheriff's officer could not 
maintain 4m action for his fees; that this was an action of the 
first impression. In' Drew y. Pan^nSf 2B.&A.562. it was 
decided that a sheriff could only recover the fees allowed by 
the statute 91 HeH.6* c. 10. He also contended, that this 
action, if it could be maintained at all, should have been brought 
against the principals, whose names were mentioned in the ac-* 
count rendered. 

Abbott Ld. C. J. The Court are of opinion that the rule 
should not be granted. We are all of opinion that the sheriff 
could not in an action against the party arrested recover nore 
than the fees allowed upon such arrest by the statutei; (nit the 
prohibition only extends to the party arrested. The question 
here is, whether the officer was not jpedoffy employed by the 
testator to makfe the arrests. The plaintiff having becai specially 
employed, may it not be presumed that the party spedally 
employii^ him gives him to understand that he will pay him 
such sum as the Master in the taxation of costs is in the habi^ 
of allowing ? I think it may be presumed that sudi was the 
understandihg, and if so, the plaintiff is entitled to claim the 
sum of the attorney, not of the principal, of whom he knowa 
nothing. 
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1825. 



ADJOURNED I^TTINGS AFTER TERM IN LONDON! 



MONTRIOU ». JEFFERYS. Gom»HAu, 

Dec, 8. 

This was an action upon an attorney's bill. It b a good 

The defence set up was, that the costs bad been ^^^^^ 
incurred throuirh the negliirence of the plaintiff «ttonicgr>f bai, 

J , . ^^ ° ^ ^ ^ that the costs 

and nis agents* . sought to be 

The facts given in evidence were as follows : — • il^^Scurred 
On Satwrday^ the Sd of Navemher 1821| the plain- through in- 
tiff being at Glem^fbrd^ in the county of St^lk, and wantof 
was requested by the defendant, and several other P^SSof 
farmers resident there, to attend on their behalf^ the attorney, 
at a petty sessions to be holden on the fc^owing 
Monday^ where the defendant and the other 
farmers were summoned to answer a claim made 
under the 7 & 8 W.3.C.&. for small tithes. Upon 
this application being made to the plaintifi^ he in- 
formed the defendant that he was returning to 
town the next day, but that a Mn King (an at- 
torney, and agent to the plaintiff residing in the 
neighbourhood) would attend the petty sessions 
for him, and act according to his directions. 

On the Saturday evening, the plaintiff and King 
examined together the statute of 7 & 8 ^. 3., c. 6., 
by the eighth section of which it is provided, <* that 
where any person or persons complained of for 
substracting or withholdmg any small tithes or 
other duties aforesaid, shall before the justices of 
the peace to whom such coipplaint is made, insist 

T 3 
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1825. upon any prescription, composition, or modus de* 
iiiiNTwou chnandij agreement, or title, whereby he or she 
<'- is or ought to be freed from payment of the said 
tdthes, or other ' duer in question, and deliver tlie 
same in writing to the said justices of the peace, 
subscribed by him or her, and shall then give to 
liie party'complaiaing, reasonalde and sufficient 
security, to the satisfaction of the said justices, to 
pay all such costs tod damages, as upon a trial at 
law to b^ had foi^ that purpose in any of Us -ma- 
jesty^s %:ourts haidng cognizance of Uiat matter, 
shall be given against him, her, of tiirav in case 
the said prescilption, composition^ qt modus de^ 
ciman^p shdl not upon the said trial be allowed $ 
that in that ciase the said justices of tiie peace shall 
forbear to give any judgment in the matter;^ rad 
that then and in such case, the perscm or persons 
so coflaf^aiAiidg, shall and may be at liberty to 
proiMKrate' such person or persons ibr their ssdd 
sobstraction in any other court or courts what- 
soevcRT, where he^ she, or they might « have sued 
before the making of this act; any thing, in* this 
act to tiie contrary notwithstanding.^ 

Oa the. Monday Mr. King attended for the 
plaintiff before the justices, and informed them 
that tiie pslrti^s were not prepared to go into theu: 
evidence in support of a modus, which, he stated, 
was theur answer to the claim of tithes, and re- 
quested, that as he had no evidtoce, and had 
desired the parties to return home,, the justices 
would adjourn the hearing to some future day. 
The justices refused this application, and made an 
order under the 7 & 8 W.3. c.ii. upon the defendant 
for the tithes. Against this order, the defendant. 




. • 
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I 

under the advice and direction of the plaintiff, 1825. 
appealed to the quarter sessions. The plaintiff Montbiow 
attended the sessionsi prepared with witnesses to ^^• 
support the modus, but when the appeal was 
called on, the justices thought, that aa no evidence 
had beeti given before the petty sesuons, in sup* 
port of a modus, the appeal ought Hot to be enter- 
tained by them, and therefore confirmed the or- 
der. The plaintiff applied for a case for the opi- 
nion of the Court of King^s Bench, which was 
accordingly granted, and tliat Court decided that 
the quarter sessions were'righf;) in not entering 
into the appeal. (See this case^ Re^ v. Jeffreys^ 
1B.&C.()0*0 

For the costs of these proceedings the present 
action was brought 

Marryatt and Manning for the defendant, con^ 
tended, that upon this evidence the defendant was 
entitled to a verdict, that the whole miscarriage of 
the cause, bad arisen, through the plaintiff's neglect; 
That where a modus is in question, the inagis^ 
trates are directed to refrain from interposing if 
due notice is given, and the securities entered into 
which the statute of WiUiam requires. The plain- 
tiff was informed of this provision In the statute^ 
and yet inciurred all this fiuitiess expence. These 
costs have been incurred through his own negli- 
gence and misconduct^ and he cannot in a court 
of law recover them. 

Abbott Ld. C.J. (After stating the evidence at 
length.) The question on which your verdict should 
depend, is this, •— whether or not these costs have 

T 4 
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^^2f^f^ b^n incurred through inadvatencey and want of* 
MoNTEiotj proper caution on the part of the plaintiff? If you 
iuhiRiB. ^^ ^^ opinion that the expences which the plaintiff 
now seeks to recover^ were occasioned by the want 
^f proper caution, then J tMnk your verdict should 
he for the defendants For a mere error no man is 
accountably ; no attorney, or counsel^ is bound to 
Jmow the law in all cases ; nor is an attorney to 
.lose his fair remuoeration, because he has pom- 
* mitted such an error, as a cautious or prudent 

:inan might make; but an attorney is bound to 
• bring to the exercise, of his profession reascmable 
diligence fmd skilL .. If you think^ the plaintiff has 
brought all this expence upon the defendant firom 
^want of proper caution, by omitting to give the 
notice, and by not advising the securities to be 
entered into which the statute of WilUam requires, 
then I think your verdict should be for tiie de- 
fendant; on tiie other hand, if you think th^ 
plamtiff committed such an error, as a prudent 
and cautious man might fall into, then 1 ihijok 
you should find for the plaiqtiffi 

Scarlett, after this summing up, consented to 
be nonsuited, (a) 

J* 

Scarlett, Gwmej) and Storks for the plaiptiff 
Marry att and Manning for the defendant. 



(a) Fammorth v. Garrard^ 1 Campb. S8, Tempter y^ 
M'LacUan, 2 N. R. 1S6. Havelock V. Geddesy 10 Ea^ S55i 
toeneu) y. Daverellf S Cainpb.451. Duncan v. Blundell, S Starke 
N. Pi C. 6. See S Slark. Evid. 133 
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18S5. 

POCOCK V. MOORE. ^'^^ 

jTrespass for an assault and fidse impriMnneiit^ AooMtdiie 
with a count for a common assault d^ ^i r^ n ilSiin 

The defendant had sent for a constable, and ^y*^ *** 

pumtili OB ft 

directed him to take the plaintiff on a chi^tifgb of cfangeof 
felony. The constable said^ " You must go with ScSttw^ 
me/* on which the plaintiff said, *• he was ready '^Jj^'^^ 
to go/' and actually went with the constable to- idudTthe^^^ 
wards a police-office, without being' seized or Sj^^[2^ 
touched by the constable. On his way he at- oompaiaoa 
tempted to escape, on which the constable seized cooftabie: 
him, the defendant not being present. SSft^kiSt 

The first count of the declaration was not proved impnioiiiiieot 

M laid ^ foppw* an 

as laiQ. ftctuMi, and 

tinittliepliin. 
tifffidlii^in 

Scarktt for the defendant, objected that in profkigaio 
point of law, the defendant had committed no JjJffJ^J^'^?^ 
assault by charging the plaintiff with felony in the reoawoothe 
presence of the constable ; that the plaintiff had commbn 
himself expressed his readiness to go, and actually 
went without violence towards diie p<^ceM:)ffic^ and 
that the seizure on the way to the police-office 
was no assault by the defendant unless he Were 
present, and directing it, which was not the case. 

Abbott Ld.C. J. I am of opinion, that if a 
person send for a constable^ and give another in 
charge for felony, and the constaUe tdl the party 
charged that he must go with him, on which the 
other, in order to prevent the necessity of actual 
force being used, expresses his rielkliness to go, 



ass 
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and does actually go, this is an impiisonment» and 
gives the party thus consenting to go» an action of 
false imprisonment Then, as every imprisonment 
includes an assault, the plaintiff may recover on 
the count for a common assault. 

Verdict for the plainti£& damages one fiurtbing. 



Brougham and Abraham for the platntifil 
Scarlett and Nicholls for the defendant. 



Vide Ruisen v. Lucas^ supra 27. EmfiieH v. L^fne, I N. R. 255. 
Stark. Evid. pt*iv. p. 1449. Dalt. c. 170. ArronsmUk ^r. Le 
Muurievy 2 N. R. 21 li S Coleridge's Blac. Cbttim; 28^. 
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Iftaai&ctioii 
j^gainst aoi 
acceptor of a 
bill of ez- 
chanpe, who 
pleaded hu 
discharge 
under the 



NIAS V. NICHOLSON. 

Action^ by the indorsee of a bill of exchange 
for 50/.» against the acceptor. Pleas, geneind 
Issue, and a discharge undw the insdvent debtor's 
act 

. The bill, on which the action was brought, was 
insolvent deb- dr8#n by ouc Mttchelh and accepted by the de^ 
Heidfuiat the feudaut. It was indorsed by one Daudridge^ 
SrSSir among other persons. 

of a inii, as For the defence, the proceedings in the insolvent 
defendant and debtor's court iu discharge of the defendaflnt were 
TS^^iw 1^^^*^^^* Among the debts in the schedule, was 
was in fact the an admitted debt to Daudridge of 640/1, for which 

drawer of the 

bill saed on), and held by C. D. (an indorser on the bill,) for the precise sum and of 
nearly the same date as the bill sued on, is a sufficient description for the discbaige 
of the defendant ; the misdescription of tbie KhU not bdng intended, nor iikdy to decet? e 
the holder. 
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he was stated to hold divers securities^ and, among ^ 1B29» 
others^ three bills drawn by Nicholson and accepted 
by Mitchell^ each for 50L ; the date of one of these 
bills corresponded within two or three days with 
the date of the bill declared on : and it was sug- 
gested^ that this was intended as a description of 
the bill declared on. 

On the production of this schedule^ Scarlett 
objected, that it CQuld not operate as a discharge 
to the defendant from the bill in question, the 
plaintiff not beiiig mentioned as a creditor, nor the 
bill itself inserted. On the authority, however/ of 
Forman y» JDrew, .4 $.& Cl^f and Wood v. 
Jowett^ ib. 20. n. Abbott Ld» C. J. allowed the case 
to proceed. Evidaice was theft given, that there 
were no outstanding bills of like dat^ or amount, 
in which Nicholson was drawer and: ilfifcAei/ ac- 
ceptor, and some other circumstances were shewn, 
tending to prove tiiat the bill mentioned in the 
schedule was meant for that declared on. 

Abbott Ld. C. J. The statute requires that 
the insolvent should deliver a schedule designating 
all the creditors, against whom he seeks to be dis- 
charged, and the nature and amount of their re- 
spective claims. I say designating, rather than 
naming, because in cases of bills of exchange, and 
other transferable instruments, it may often be im- 
possible for the insolvent actually to fuune the 
holder. 

His Lordship then stated the facts of the case, 
and after observing that no bill appeared ever to 
have existed, exactiy corresponding with that de- 
scribed in the schedule^ and that the plaintifl^ had 
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1825. he examined the schedule, would have seen men-' 
tion of a bill, corresponding in amount and very 
nearly in date with that which he held, and also 
appearing to have been in the hands of Daudndgej 
but inverting the names of the drawer and acceptor, 
]^oceeded thus : -^ 

The question for you is, whether you think that 
the biU declared on, is that intended to be.described 
in the schedule ; and if so^ that the misdescriptionr 
was not intended to deceive or mislead the holder, 
and not likely to produce that e£fect If you 
thiok so^ you will ^d for the defendant : if you 
think that the description in the schedule was not 
intended for the bill declared on, or I>eing so in-r 
tended, that the misdescription was likely to de> 
cdve the hold^, m although not really likely to 
deceive the holder, was intended to deceive him^ 
you will find for the plainti£ 

Verdict for the defendanti. 

Scarlett and DomUng for the plainti£ 
Oiitty for the defendant 
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I82S. 

RAYNER V. LINTHORNE. ^STS*^ 

AssuitTsiT. ^*^._H y* 

scc^ptntt nicy 

This action was brought, to recover a com- casks of taU 
pensation in damages, for a breach of contract in ^a^J^^ ^° 
not accepting and paying for fifty casks of tallow, /^i^^^J^® 
which the defendant (as sJleged in the declaration) o' ^^^^^ 



had bought of the plaintiff 2S5Sff 

In order to prove the contract as stated in the evidence by 
special counts of the declaration, the following wu/%u^t 
bouirht note was given in evidence. this day for 

D "T o acconntof 

Mr. J9ni^8Mta 

« lAmdmt, l8t March 1S8S. 2?£l!j2 

<< Bought this day for account of Mr. Beiyamn S^casks^aKs. 
Lmtkome, qfnty principal^ fifty casks new, and first S!J^|^* 
sort, St. Petersburg ydlow candle tallow, at 44^, 5^*^?^* 
per cwt, warranted to be delivered ftrom wharf tion could not 
warehouse, on landing scale in London ttom 21st j^^Se"*"***** 



to dlst of this month, and the amount to be paid ofthe^ratif; 
by the buyer, in ready money, deducting ^iper jTSiS? 
cent, discount, the seller giving fourteen days pre- jj^tingtotaka 
vious notice of the delivery, customary tare, and the statute of 

^ £^ fraad^ the 

^"^*"* noteprodooed 

<< In case of dispute respecting the quaUly this ^^ ^^ 
contract shall not be eancelled, but the same settled sold i]^ the 
by arbitration. g^;^ 

«• J. B. RatNER, pot ■• ewfed 
«< n f 9> tnthededar* 

"JBroAer/* rtionjWthe 

fMatntdrhiin" 
tel£ 

Marryatt and Pollock^ for the defendant, con« 
tended, that upon this evidence the plaintiff must 
be nonsuited i no 'cause of. action in this case 
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1925.' arises on the common counts of the declaration, 
the action, if maintainable at all, must be on the 
special counts, now all the special counts state the 
contract to have been made directly with the plain- 
tiff himself; whereas the bought note represents 
the plaintiff merdy in the c;haracter of a Jbrolcer 
sqUii]^ for hia principal ; if, therefore, the plaintiff 
is to be CQn«4ere4 as tiie principal, then there is 
not a nofte in "mriting within tbe^ statute of fiauds. 

Guntey md Conuffif contended that .the plaintiff 
irai entitled to me upon the contract proved,, and 
that, although in the contract he is named as 
broker, stiU as no principal was called for, the right 
to iU6 vMts in hiiBf^and he may consistently state 
hi thiat^dedsuvitioiij Ae contract tohitve been^made 
#itli'irfaii.- Thejcitadas m caaeip.piQiQt^ .^ll%m 



» f 
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AvftKyn Ld. C. J. If it is contended in thia caae^ 
that tiie plaintiff haa a . right . to aue as prindpal, 
thmi'I difl 6f'<^]ini0ii> that n has been 

given of a contract in writing, whidi the statute of 
frauds expresdy requires,. where there had beea no 
delivery of the goods. If the contract produced 
is to be tt^n as tiieone on which the plaintiff sues, 
he is tiiere ddscribed as the broker, arid not as the 
principal, with whom the contract is made. . In 
the case A¥hich lias been cited by the defendant's 
counseV no question arose upon the statute of 
frauds, for there the goods had been actually de- 
livered. I am clearly of opinion, that the plaintiff 
cannot recover, and I should be very uiwilliiig to 
lagl^'down a^roietiiat would encourage ^ a practice 

i8 
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now so frequent amongst brok6rS| of not disclosing 1825. 
the names of their principals Rayner ' 

Nonsuit. »• 

LiMTBORNB. 

Gufinejf and Comyn for the plaintiff. 
Marryatt and F.PoUockiqr the de^dant^ 
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JJec. 15. 

This was an issue^ on a writ x)f error to reverse an Notice to pro. 

duce ft*lcttcr 

outlawry. Assignment of errbt^ that the plaintiff relating to Uie 
in error, before and at^the time of kttrarding, and JIT^'i^j^ 
isaUiiig the writ q£ eaigiJixciM, was in parts beyond ^° ^^ &^ 

. 1 ^ . ° ^ , . '^ ^ toraeyofthe 

tne sea. party, on tiie 

Plea, that the ^plaintiff in error, ^* before the SiroSfbdroro 
awarding and issuing the writ of exl^ facias^ on the triaj, held 
which the said out^wry^.. was pronounced, of his letint^n^ 
fraud and: covifl,\and; in Qrder.:to defeat the de- «*f7 evidence 

of the con- 

fendant ill error ofithe liieans of recovering his tents, tiiough 
just debt against liite plaiiltiff in err<ur, ^nd for the ^t orEi^ 
purpose of , avoiding the said outlawry, when the ^'^' 
siame should be^pli^otiounced,; did vohmtarily leave 
tire realm* oZ JEnglandji^zaA .^ into parts beyond 
the sea, and of such his fraud and covin did vo^ 
luntarily stay and remain in parts beyond the sea, 
from tthence and until afler..the awarding and 
issuing the i said writ o£ e^giJaciaSf and the pro- 
nounoing of oiltlawry as aforesaid." ^Replication 
talking is6u6. - 



'.< -^ • 
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IBM Scarlett for the defendant in err(»*, claimed to 

address the jury first, <m the ground diat the 
affirmative of the issue lay <m him, to which Abbott 
Ld. C. J. acceded, after objection by Campbell^ that 
he should have to shew circumstances pitmng a 
causey' why the plaintiff in ettot absented himadi^ 
different firom that alleged by the plea. 

Notice had been given to the plaintiff in error to 
produce a letter described in the notice, as dated 
on or about September 6th, 1822, and addressed 
to him by the attorney for tiie defendant in em»> 
making appBcation to him .for the paymrat of a 
debt due from him to the defendant in error,. an4 
informing him that l^al proceedings would, be 
resorted to against him if the debt were not fortiK 
widipaid* This notice was served on the attorney 
fog the plaintiff in ernn^ oh the evening next birt 
one before the trial of the issuer and when tte 

plaintiff in error was not in England. 

• " • • • 

Campbell objected to the admission of secondarjr 
evidence of the contents of the letter, and he men* 
tioned. a case in which it had been held, that 
secondary evidence could not be given when tiie 
notice was served on tiie eve of the trial on tiw 
attcMmey, the party being out of the kingdom, and: 
the piqper not one likely to be in the custody of 
the attorney. 

Abpott Ld. C J. I must presume a person: 
going abroad and leaving his attorney to conduct 
a trial in which he is a party, to leave with Mm 
all papers necessary to die conduct of the tnalf. 
I think that this letter as described in tiie notice^ 

19 
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appears to be so connected with the subject of the M25; 

trial, as to render the service on the attorney of BttA^ 

the notice to produce sufficient to let in secondary _ ^' 
evidence of its contents. 

» 

It appeared that the plaintiff in error left his On a writ of 
residence in the country, and came secretly to venc an out- 
London for the purpose of avoiding arrest on a Ih^ef^n^? 
testatum capias issued in the action, and on which was bc^pnd 
there was a warrant to take him, on the 28th Sep^ JI^ wswer 
tember 1822. He left England on the 19tb of Jja'h«^^^^ 
October jn the same year. Writs of capias^ alias, purpose of 
and pluries, were all issued on the 18th of No^ oudS?r,)itis 
vembeTf and on the 17th December 1822, a writ of enoii^that 

• • /* • ^ J J -^1 he went to 

ea:tgifactaSj grounded on them. evoidoutiawiy 

intheactioa; 
it need not 

Campbell for the pldntiff in error, argued that appear that he 
the plea, supposing it good in law, against which temjiari^'^f 
he cited Hesse v. Woody 4 Taunt. 691. was not the particular 
supported by evidence, unless the leaving Eng^ which did 
land appeared to have been for the purpose of ^^,J^e^in®^g 
avoiding the outlawry ; and that this could not outlawry. 
be in the present case, since the proceedings to 
outlawry were unconnected with the arrest threat- 
ened in September, to avoid which he left his 
residence, and did not actually commence till the 
18th oi November, the plaintiff in error having left 
England on the 1 9lh of October, at which time it 
did not appear that any such proceedings were ever 
contemplated. 

Abbott Ld. C. J. The process in September was 
upon an original writ, on which, therefore, out- 
lawry might iiave followed. Had that proceed- 

VOL. T. z 
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182^ ing been by bill or by latitat, I should have 
thought there was great weight in the argument 
for the plaintiff in error ; but as it was by original, 
it is open to the jury to consider whether it was 
not the object of the plaintiff in error to secure 
himself from the outlawry which might follow 
upon that process, as well as from the arrest which 
was immediately contemplated. What the law may 
be, supposing that to be his intention, is to be con- 
sidered elsewhere. 

His Lordship then commented on the facts of 
the case, and concluded by leaving the question 
to the jury, in the words of tlie issue. 

Verdict for the defendant in error. 

Campbell and Pattesan for the plaintiff iu error. 
Scarlett and Cfdttjf for the*defendant in error. 



Campbell obtained in the following Hilary Term 
a rule to shew cause why judgment should not be 
entered for the plaintiff non obstante veredicto. 
In the following Easter Terra this rule was made 
absolute, {a) 



(a) See Co. Litt. 295b. Com. Dig. Utlagary. (C. 1.) 2 Roll. 
Ab. 804. Utlagarie, fo. 1, 2, 3, 4. B^-ooke's Ab. Utlagariey 
pi. 40. 2 Hale, P. C. 208. Bac. Ab. Outlawry, (F.) Car- 
Urs case, Cro. Jat. 464. O' Kearny » Case, Skin. Rep. 16. 
Matthews v. Erhoy 1 Ld. Raym. 349. Hesse v. Wood^ 4 Taunt. 
691. Serocold v. Hampsey reported in note to Haveiock ▼. 
Geddesy 12 East, 624. Richardson v. Robinson^ 5Taunt.d09. 
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BRADFORD v. LEVY. Guildhali, 

Dec. 24. 

This was an action on a policy of insurance on The insurer of 
the ship i)ot;e. \^&X> 

The first and second counts stated, that the ship expences in- 
by perils and dangers of the sea sprung a leak, and delay of the * 
by means thereof was obliged to, and did put into ^®^®^» for the 
Vigo^ and that while she continued there, she was recovering her 
by force and arm^ and against the will of the plain- d^edunder 
tifE and the master and mariners, in a hostile manner Process of a 
seized and taken and kept and detained for 172 try, ffthe ship 
days in Vigo^ by divers custom-house officers and di^*^°|,y^ 
certain other persons, then acting under the au- the process. 
thority of the king bf Spaing and 500/. while she cumstanc^' 
was so detained were expended in and about the ^JJ^Ufp*^® 

>0- 

\oym 
ori- 

which would otherwise have accrued from the use t^^^}^^ 
of her, were wholly lost The third and fourth master, in 
counts stated the ship to have been lost by perils J^JranVv"cSl 
of the sea. The fifth and sixth counts stated the mentofiowby 
ship to have been lost by the fraud and barratry " ^^ ^' 
of the master. 

It appeared in evidence that the master finding 
that the manifest of the cargo, which had originally 
been made out, was incorrect, had procured a 
correct one. The former one, instead of being 
cancelled, was afterwards forwarded to VigOf and 
the new one, under the notion that the ship would 
discharge at Corurma^ was forwarded thither. The 
vessel was forced to put into Vigo^ and there, in 

z « 



* oeuuner 

claiming, and endeavouring to recover the said must be p< 
ship, and by means of her being so detained, 500/. SJ have^ ^ 
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18£5. ^ consequence of her cargo not corresponding with 
the original manifest, a process was issued, under 
which the cargo was detained. It was, however, 
shewn that the ship might have proceeded im- 
mediately without the cargo. The court at Vigo 
ultimately ordered a part of the cargo to be sold, 
and the remainder was released, with which the 
ship left Vigo. A witness stated that he did not 
know, whether the incorrectness of the original 
manifest arose from mistake or not The bill of 
particulars of the plaintiflTs demand, merely set 
forth the costs incurred by the detention, and the 
account with the British consul for obtaining the 
vessel's release. 

Scarlett and Pollock for the defendant, argued 
that the insurer could not be held liable for the 
expences incurred by this delay. That if the 
captain had chosen to stay to litigate a private 
cause of his own at Vigo^ such delay could not 
have created a liability on the part of the insurer, 
and that the present case amounted to no more, 
inasmuch as the ship itself was not detained by the 
foreign process. And that the mistake with re- 
spect to the manifests could not be considered to 
constitute a bairatry. 

Marryat and AbraJiam for the plaintiff) insisted 
that it w^as clear from the case of Can^thers v. 
Gray^ 3 Campb. 142. that the insurer was bound 
to make good the loss incurred by a detention 
under these circumstances. And that, supposing 
the detention lawful, the master's conduct clearly 
amounted to barratry. 
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Abbott Ld. C. J. In Carrutliers v. Graj/j the 
process was against the ship, which, therefore, 
could not have proceeded on her voyage. Here 
the ship might have proceeded on her voyage, if 
the captain had not chosen to stay for the purpose 
of recovering the cargo. This makes all the dif- 
ference. Then as to the barratry, the witness sayB 
that he does not know whether the incorrectness 
of the manifest, was produced by mistake or not. 
In order to establish the barratry you must give 
positive proof of fraud. 

Plaintiff nonsuited. 



3SS 
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Marryat and Abraham for the plaintiff! 
Scarlett and F. Pollock for the defendant 



KOSTER V. INNES. 



G0IL0RAXX> 

Bee. 94. 



This was an action on a policy of insurance on in an action 
ffoods on board La Virgine de la SoUtudine. at and ?« a policy of 

' rryy n n mwranCC, 

from Leghorn to Lisbon. The first count was for where a low 
a loss by perils of the sea, the second count stated ferr^ from 
a loss by barratry. the want of in- 

rT^i 1 . ./Y% 1 n It telligence, the 

The plamtifi sought to recover for a total loss, plaintiff must 
The evidence to shew that the vessel sailed for her fjjjye^^t 
port of destination, and that. she was lost, was as when the vcs. 

\, ., sel lettthe 

lOllOWS : — port of out^ 

A packer resident at Leghorn was called, who ^^und^,]^ 
proved that he was acquainted with one Louis the voyage 

insured* 
Qttasre^ Whether the non-arrival of a ship at her port of destination ia evidence of 
her iosfi^ where the crew have been heard of after the vesid swiledL and after she is 
said to nave been lost. 

z S 
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1825. Taipei, who resided there, and on whose account 
KosTEB *^^* policy was effected by the plaintiff In March 
^' 1821, this witness, by the desire of TaureU packed 
at his warehouse certain goods, consisting of silks, 
&c. to go by La Virgine de la SoUtudine. There 
was no address on the packages, but the witness 
was desired to deliver them to one Antonio^ a boat- 
man at Leghorn^ which directions he complied 
with. This witness stated that he knew the ship 
La Virgine de la Solitttdine had arrived at Legharfif 
and he had heard she was to sail for Lisbon. 
Antonio, the boatman, was then called, and stated 
that he received the packages from the first wit- 
ness, and that he took them and delivered them 
by the direction of Taurel on board La Virgine 
de la Solitttdine. This was on the 11th or 12th of 
March 1821. This witness said he was acquainted 
with the c^tain of the vessel, and tliat he gave 
him a receipt for the goods (which was not pro- 
duced). He stated that he had heard from Taurel 
and the captain, that the vessel was bound to Lis^ 
ton. On the 9th or 10th of April the witness saw 
the ship sail, and he heard a few days afterwards 
that the vessel was lost, but that the captain and 
crew were saved, but he had not seen any of them 
since the time they sailed. He stated tiiat there 
were no other goods on board the La Virgine de 
la SoUtudine, but those shipped by Taurel. 

Marrt/at and Barnetvall for the defendant, con- 
tended that upon this evidence the action could not 
be sustained. First, that there was no sufficient 
proof of the averment in the declaration that the 
ship had sailed on the voyage insured. Seoondly, 
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that the loss of the ship had not been proved by ^ 1B25. 
the best evidence the case would admit of. Where 
a vessel is proved, to have sailed on the voyage 
intended, and after a length of time does not arriv.e 
at her port of destination, and has never been 
heard of since, the presumption is that she has 
foundered at sea, and that the crew have perished, 
and no other evidence can be given of her loss ; 
but there is no ca$e, that has gone the length of 
saying that, the non-arrival of the ship at her port 
of destination is evidence of her loss, where it 
appears that the crew have been heard of after the 
vessel sailed, and after she is said to have been 
lost 

Scarlett for the plaintifl^ submitted that it was a 
question for the jury, whether they would not 
presume from the evidence that had been given, 
that the vessel was. lost 

Abbott Ld. C. J. Yes, but the question is, 
how lost ? 

Scarlett. There is a count in this case for bar- 
ratry, a declaration cannot be framed to meet 
every possible case of loss ; the plaintiff cannot 
make the protest evidence, and it is impossible 
to compel the attendance of witnesses resident 
abroad. 

Abbott Ld. C. J. I will leave the case to the 
jury if you wish it, but I have a very strong opi- 
nion upon it The proof offered in support of the 
plaintifPs case, is less than I can remember or have 

z 4 
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j825^ ever read of. It is necessary that he should es- 
tablish two things. First, that the vessel sailed 
from the port of Leghorn on the voyage insured. 
Secondly, that she was lost, and lost by the par- 
ticular perils insured against, which the plaintiff 
has alleged in Iiis declaration to be the cause of 
the loss. Now, as to the first point, there is no 
evidence that any bill of lading ever existed, Or of 
any order to send these goods to Lisbon. I think 
. that you have not made out this part of your case, 
and that it would be very dangerous indeed to 
allow a party to recover on such evidence. As to 
the' second point, it may perhaps be assumed that 
there is evidence of the loss, but making such an 
assumption will be going further than has ever yet 
been done in cases of this description ; but I rely 
less upon this than on the first point, namely, that 
there is no evidence that the ship ever sailed for 
the port of destination. 

Nonsuit, (a) 

Scarlett and F. Pollock for the plaintiff. 
Marryatt and BamewaU for the defendant. 



(a) As to what is presumptive evidence of a total loss, see 
Green v. Browtiy 2Stra. 1199. Nexuby v. Read, Park on In- 
surance, p. 106. 7th edit. Twemlow v. Oswiny 2 Campb. 85. 
Houstman v. Thornton^ 1 Holt's N. P. C. 24-2. 

That it must be proved (where a loss is to be inferred from 
the ship not being heard of) that when she left the port of out- 
fit she was bound upon the voyage insured. See Cohen ▼. 
Hincklei/f 2 Campb. 51. 
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ARGUED AND DECIDED 

AT NISI PRIUS 

IN C.P. 

AT THE SITTINGS AFTER 

MICHAELMAS TERM, 
6 Geo* IV. 1825. ' 



ADJOURNED SITTINGS AT WESTMINSTER. 



POPLETT V. STOCKDALE. ^X!T^ 

JJSSUUPSIT9 on a special agreement to pay the The printer of 
plaintiff by a bill of exchange^ the balance of an and liMious 
account for printing a certain book, called the ^^fk amnot 

-^ ^ maintain an 

" Memoirs of flizme/Ze Wilson;** with counts for action for to 
work and labour. The plaintiff was the printer, u,©*^SuAer 
and the defendant the publisher of the work in J^ employed 
question. The work was printed and published in 
numbers, and contained a history of the amours of 
a woman of pleasure, and of her adventures with 
persons of rank and distinction. On the covers of 
the separate numbers, several of which were put in 
evidencei were advertisements of obscene public-* 
ations } and under the title of Exhibits were lists 
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1825. of the persons^ anecdotes of whom were to. be 
PopLETT found in the respective numbers. 

•• The case for the plaintiff having been proved, 

Wilde Seijt for the defendant was proceeding 
to point out the pernicious tendency of the work, 
when 

Best C. J. said, I must now take notice of the 
character of this book. It professes to be the his- 
tory of a common prostitute, and to detail her real 
or pretended amours. I have no hesitation in 
saying, that no person who has contributed his 
assistance to the publication of such a work, can 
recover in a court of justice any compensation for 
labour so bestowed. The person who lends him- 
self to the violation of the public morals and laws 
of the country, shall not have the assistance of 
those 4aws to carry into execution such a purpose. 
It would be strange, if a man could be fined and 
imprisoned for doing that, for which he could main- 
tain an action at law. Every one who gives his 
aid to such a work, though as a servant, is re- 
sponsible for tlie mischief of it. No man can 
doubt the double object of this work, the cor- 
ruption of youth, in the first place, by the exhi- 
bition of licentious scenes ; and the extortion of 
money from exalted individuals, by holding over 
them the fear of having themselves described as 
persons of immoral habits. I have no power here 
to punish these parties, but I will not consent, that 
the plaintiff shall have the assistance of this Court, 
to obtain remuneration for labour directed to such 



AFTER MICHAELMAS TERM, 6 GEORGE IT. 939 

scandalous purposes. The defendant is equally 1825. 
guilty, but I will not, as Lord Kenyan once said, porurr 
sit here, to take an account between two robbers ^ ^* 
on Hounslow Heath. 

The plaintiff was nonsuited. 

Vaughan Serjt. and Chitty for the plaintiff. 
Wilde Seijt for the defendant 



ANNE and ELIZABETH JENKINS v. BID. w«tmih«», 

DULPH, Esquire. ^' *• 

This was an action against the sheriff of JTere/^rc?- The enroi- 
shire^ for a false return of non sunt inventce to a u^eM^*"** 
pluries capias ad respondendum, issued against the s<?.4.c.s2. 
plaintiffs, in consequence whereof judgment of enacts, tiuit a 
waiver had been pronounced against the plaintiff. J!^*«thail 

be as cood and 

In order to prove, that the plaintifl^ had been dis- [^^^ and o" 
possessed of lands, which they held as tenants in com- ^^ ^^^^^-^ 
mon, an enrolment of a lease under 1 & 2 G 4. c. 5^. all respects, as 
s. 8. (a) was offered in evidence by Taddy Seijt. h^been^ea- 

rolled in any 
of His Majesty's courts of record at Watmntter^ or as if a memorial of any such deed 
had been entered or registered in the office or offices appointed for registering deeds 
and other conveyances of lands and tenements in the counties in which the same are 
situate/' is not admissible as evidence of the deed, without proof of the execution. 



(a) And be it further enacted, that every lease or deed of 
exchange to be executed pursuant to this act> shall be enrolled 
in the office of the auditor or auditors of His Majesty's land 
revenues, for the division or district within which the premises 
to which such deaiise or exchange shall respectively relate 
shall be situate* or if such premises shall be situate within the 



V, 
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i«25. for the plaintiffs, without proof of the execution 

JivKiifs ^^ ^^^ ^^^^ i ^^^ h^ contended, that a lease so 
enrolled became a public document, in the same 
manner as a bargain and sale enrolled under 27 H. 8. 
c. 16., and relied on Smart le v. Williams^ 1 Salk. 280. 

Wilde Seijt on the other side, argued that the 
enrolment was in no respect different from the case 
of deeds registered in the registry counties, in 
which cases the execution of the deeds was neces- 
sary to be proved. 

Best C. J. I am of opinion that the enrolment 
of the lease without proof of the execution is in- 
admissible. 

Verdict for the plaintiffi. 

Taddy Serjt and Abraham for the plaintiffi. 
Wilde Se^t. and Cross for the defendant. 



division or district of more than one such auditor, then in the 
office of every such auditor, on payment of the usual fees for 
such enrolment; and that every such lease and deed of ex- 
change when so enrolled, shall without any other enrolment 
or registry thereof be as good and available in law, and of the 
like force and effect in all respects, as if the same had been 
enrolled in any of His Majesty's courts of record at Weit* 
minster^ or as if a memorial of any such lease or deed of ex- 
change had been entered or registered in the office or offices 
appointed for registering deeds and other conveyances of lands 
and tenements in the county or counties in which the same 
estates or any of them shall bb situate, any act of parliament, 
law, practice or usage to the contrary in anywise notwith- 
etanding. 
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1825. 



ADJOURNED SITTINGS IN LONDON. 



FRANCE «;. LUCY. °jS2^?^ 

> 

Action on a bill of exchange by the payee against In order to 
tne arawer. ^^ evidence 

In order to prove notice of the dishonour of the ofa letter, the 

,.11111 . n notice to pro- 

bill by the drawee, upon presentment for payment, duce must 

the plaintiflfs counsel called for a letter, the date ^t^\^^ 

of which he specified, and which he said contained tended; notice 

such notice; and upon the non-production thereof, "^afiiewbew, 

offered to give parol evidence of it*s contents, no PP®"» ^^ 

. ° '^ ^ documents 

copy having been kept touching or 

This was objected to by Campbell for the defend- ^ebiitll? 
ant, on the ground that the notice to produce was exchange 
too general, and did not specify the particular the dedar- 
letter called for. SS'.o'Sm 

The following was the part of the notice to pro- berecoveredj^ 
duce, which applied to the present question. w too gen 

" And also to produce all letters, papers, and 
documents, touching or concerning the bill of ex- 
change mentioned in the declaration in this cause, 
and the debt sought to be recovered by the said 
plaintiff by this action." 

Best C. J. was of opinion that the notice was 
too vague ; that it ought to have pointed out the 
particular letter required. 

It was afterwards proved, that from the state of 
the defendant's dealings with the drawees of the 
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for the plaintiffs, without proof of the execution 
of the deed ; and he contended, that a lease so 
enrolled became a public document, in the same 
manner as a bargain and sale enrolled under 27 H. 8. 
c. 16., and relied on Smart le v. Williams^ 1 Salk. 280. 



Wilde Seijt on the other side, argued that the 
enrolment was in no respect different from the case 
of deeds registered in the registry counties, in 
which cases the execution of the deeds was neces- 
sary to be proved. 

Best C. J. I am of opinion that the enrolment 
of the lease without proof of the execution is in- 
admissible. 

Verdict for the plaintiffi. 

Taddy Seijt and Abraham for the plaintiffi. 
Wilde Se^t. and Cross for the defendant. 



division or district of more than one such auditor, then in the 
office of every such auditor, on payment of the asual fees for 
such enrolment; and that every such lease and deed of ex- 
change when so enrolled, shall without any other enrolment 
or registry thereof be as good and available in law, and of the 
like force and effect in all respects, as if the same had been 
enrolled in any of His Majesty's courts of record at West* 
minster^ or as if a memorial of any such lease or deed of ex- 
change had been entered or registered in the office or offices 
appointed for registering deeds and other conveyances of lands 
and tenements in the county or counties in which the same 
estates or any of them shall bd situate, any act of parliament, 
law, practice or usage to the contrary in anywise notwith- 
etanding. 
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ADJOURNED SITTINGS IN LONDON. 



FRANCE y. LUCY. °S^T^ 

> 

Action on a bill of exchange by the payee against In order to 
the drawer. ^^ -- 

In order to prove notice of the dishonour of the ofa letter, the 
bill by the drawee, upon presentment for payment, duce mvJt^^ 
the plaintiflfs counsel called for a letter, the date ^Sn^^ 
of which he specified, and which he said contained tended; notice 
such notice ; and upon the non-production thereof, «^afiTett^ 
offered to give parol evidence of it's contents, no PP®"» *"d 

t . ^ -t document* 

copy having been kept touching or 

This was objected to by Campbell for the defend. Jhrbuf 11? 
ant, on the ground that the notice to produce was exchange 

1 ii*i M •/*.i .•! mentioned in 

too general, and did not specify the particular the dedar- 
letter called for. T^^'^^f^ 

The following was the part of the notice to pro- berecovered;^ 
duce, which applied to the present question. » too gen . 

" And also to produce all letters, papers, and 
documents, touching or concerning the bill of ex- 
change mentioned in the declaration in this cause, 
and the debt sought to be recovered by the said 
plaintiff by this action." 

Best C. J. was of opinion that the notice was 
too vague ; that it ought to have pointed out the 
particular letter required. 

It was afterwards proved, that from the state of 
the defendant's dealings with the drawees of the 




34a CASES AT NISI PRIUS, C. P. 

1825. billy who were the defendant's bankers, he could 
have no reasonable expectation that the bill 
would be paid by them ; when his Lordship said, 
that if the jury were of that opinion, the defendant 
was not entitled to notice of the non-payment, (a) 

Verdict for the plaintiff. 

Vanghan Seijt and I^nvkitt for the plaintiff 
Campbell and Godson for the defendant 



(a) Claridge v. Dalton, 4 M. & S. 226. 



CASES 



ARGUED AND DECIDED 



AT NISI PRIUS, 

IN KB. 

AT THE SITTINGS AFTER 

HILARY TERM, 
7 Geo. IV, 1826. 



SITTINGS AFTER TERM AT WESTMINSTER. 



DOE dem. KNIGHT t;. ROWE. ^^SHT* 

Ejectment on a forfeiture. Ejectment on 

The lessor of the plamtifi^ by lease dated the brou^of co- 

20th January 1820, demised the premises sought l^^I^^h'ewin 

to be recovered in this action to one Jones^ for the the lessee co- 

/« • • •«• 1 « Ten&Dted to 

term of mnety-nme years. Jones was subsequently iDsure in the 

joint names of 
himself and the lessor, and in two-thirds of the value of the premises demised. The 
lessee had insured in his own name only, and as contended, to a less amount than two- 
thirds of the value of the premises; both parts of the lease remained in the possession of 
the lessor, and an abstract only had been aelivered by him to the lessee^ which contained 
no mention that the insurance was to be in the joint names, thoueh it stated that the 
insurance was to be in two-thirds of the value of the premises. The lessor of the plaintiiF 
had previously insured the premises at the same sum as the defendant : Held, tnat the 
conduct of the lessor being such as to induce a reasonable and cautious man to con- 
clude, he was doing all that was nec e ssary or required of him, bv insorine in his own 
name and to the amount insured, he could not recover for a forfeitiir^ though thefe 
no dispciisatioD, or release mm the covenant. 
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18^. ^ discharged under the Insolvent Debtor^s act, and 
the defendant was appointed the assignee of his 
estate and effects. The covenant, for the breach 
of which the lessor of the plaintiff claimed a right 
to re-enter, was as follows : — 

" And also, that he the said John Leonard Jones, 
his executors, administrators, and assigns, or some 
one of them, shall and will, at his and their own 
costs and charges, forthwith insure or cause to be 
insured upon the said messuages, tenements, and 
buildings, and upon all such other erections and 
buildings as shall or may, during the continuance 
of the said term hereby granted, be erected and 
built on the ground and premises hereby demised, 
or any part thereof, in two-thirds of the value 
thereof at the least, from loss or damage by fire, 
in the Sun Fire Insurance Office, or in some other 
respectable insurance-office for insurance from fire, 
in the joint names of the said William Knight, his 
heirs and assigns, and the said John Leonard Jones, 
his executors, administrators, and assigns ; and 
from time to time during the continuance of tht» 
demise, the said John Leonard Jones, his execu- 
tors, administrators, or assigns, shall and will renew 
and keep in force such policy or policies of insur« 
ance, and shall and will produce and shew the 
policy or policies of such insurance ; and also the' 
receipt or receipts for the premium and duty 
thereof from time to time, wlien thereunto requested 
by the said William Knight, his heirs or assigns.** 

The defendant had insured the premises in hi» 
own name only, and not, as required by the cove- 
nant, in the joint names of himself and the lessor 
of the plaintiff. The sum for which the defendant 
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insured the premises was 800/. The lessor of the 1996. 
plaintiff endeavoured to shew (but on this point 
there was contradictory evidence) that this sum 
was less than two-thirds of the value of the pre- 
mises. 

For the defendant, it was proved, that neither 
the lease nor counterpart had ever been out of the 
lessor of the plaintiff's possession, but that on one 
occasion, an abstract of the lease had been delivered 
by the lessor of the plaintiff to Joti^^ who was then 
desirous of raising money on the lease, in which 
abstract it was stated, that the tenant was to insure 
the premises in two-thirds of the value, but it did 
not state in whose name or names the policy was to 
be effected. 

The lessor of theplaintiff in 1823, broughtan eject- 
ment against Jones^ for a forfeiture, in non-payment 
of the rent, and for not insuring, but the ejectment 
was subsequently compromised, by payment of the 
rent and insurance. From Christmas 1823 to 
Christmas 1821, while Jones was in embarrassed 
circumstances, the plaintiff effected an assurance 
of these premises in his own name, and for the 
sum of 800/. The defendant insured the pre- 
mises from Christmas 1824, at the same ofBce and 
for the same sum^ as the plaintiff had done in the 
preceding year. 

Scarlett for the lessor of the plaintiff contended, 
that the evidence given on behalf of the defend- 
ant did not amount to a dispensa]ion or release 
from the covenant, and could not bar the right 
of the lessor to re-enter for the breach. 

VOL. J. A A 
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1826. Abbott Ld. C. J. This is an action of eject- 

ment brought by Knight to recover the possession 
of certain premises, on the ground of a forfeiture 
of the lease, by omitting to insure according to the 
covenants contained in it. This case is not to be 
decided on any notions of equitable rights, but 
strictly upon what may be the legal rights of the 
parties ; and I am happy to think, that if the 
opinion I have formed as to the law is incorrect, 
there will be an opportunity hereafter of correct- 
ing it. 

His Lordship then stated the evidence, and pro- 
ceeded as follows : I am of opinion, that there is 
not in this case any dispensation or release from 
the covenant ; nevertheless, if in this a case of for- 
feiture, the conduct of the lessor of the plaintiff 
has been such, as to induce a reasonable and 
cautious man to believe, that he would do all that 
was necessary or required of him, by insuring in 
his own name and to the amount which has been 
proved, I am of opinion that, in point of law, the 
lessor of the plaintiff is not entitied to your verdict 
The question, therefore, for your consideration is, 
whether you think the conduct of the lessor of the 
plaintiff was such as to induce a reasonable and 
cautious man to conclude that he was doing all 
that was necessary or required of him, by insuring 
in his own name and to the amount proved ? With 
a view to determining this question it is to be ob- 
served, that both parts of the lease remained with 
Knight ; afterwards an application is made to 
him for an abstract of the lease, and then nothing 
is stated in that abstract as to the parties to be in- 
serted in the policy of insurance. It. then appears, 
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that pending an ejectment brought by Knight to 1826. 
recover these premises, (but which was subse- DoBdenu 
quently compromised), and while Jones was in Knioht 
embarrassed circumstances, namely, from Christmas Kmu 
1823 to Christmas 1824, KnigJU effected an in- 
surance at the Sun Fire Office on these premises for 
800/., and at Christmas 1824 the defendant insured 
them at the same office, and for the same sum. 
The first point, therefore,' you have to decide, is as 
respects the forfeiture, for not insuring in the joint 
names of the lessor of the plaintiff and the defend- 
ant. It is for you to say, whether Knight having 
delivered in the manner that has been mentioned, 
an abstract of the lease, not specifying therein 
that the insurance Was to be effected in the joint 
names of the lessor and lessee, might not have led 
a reasonable man to suppose that it would be suf- 
ficient if the policy was effected in one name only. 
Knight might not have meant to deceive in this 
respect, but still if it would lead a reasonable man 
to the conclusion that has been stated, then as re- 
gards this ground of forfeiture, your verdict should 
be for the defendant. 

The ai^6ond point you have to consider is, as re- 
gards the forfeiture for not insuring in two-thirds 
of the value of the premises. And, here, if you 
should be of opinion that Knight by insuring 
in 1823 the premises for 800/1, would have led 
a reasonable man to suppose that 800/. was at least 
two- thirds of their value, then L am of opinion that 
your verdict on this second ground of forfeiture 
should be for the defendant. But, in point of fact, 
it is by no means clear that the defendant did not 
insure in two-thirds of the value of the premises, 

A A « 
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though certainly as to this there is contradictory 

Doidem. testimony. 
Kkwht Verdict for the defendant. 




V. 

Rows. 



Scarlett and Holt for the plaintiff. 
Campbell for the defendant. 



JARMAIN V. ALGAR. 

' Feb. 14. 
Action on the jlssUMPSIT. 

^o^wi^un- rj^^^ declaration was in substance as follows : That 
*i#f^^'i h^' at the time of making the promise of the defendant 
Ly undertake hereinafter mentioned, one G. F. was indebted to 
LonJfor the **^^ plaintiff in the sum of 34/., and for the purpose 
above defend- of recovering Said sum of the said G. F. by an 
^tion, either act^on at law, the plaintiff had caused to be is- 
Mied into ^u- ^^^^ ^ laftfat duly endorsed for bail for the sum of 
stfxorinto 34/., at the suit of the said plaintiff against the 
whentendered Said G. jP., and was about to causc the said G. F. 
to me, within jq jjg arrested thereon at Brii^hthelmstoney in the 

one week irom 

this date. county of SusscXy of which the defendant, oTi 8th of 
wa^aveii'ed August, 1825, had notice. That afterwards, &c 
in the deciar- Jn consideration, &c. that the plaintiff would for- 
bwi-bood vm bear to arrest said G. F., the defendant undertook 
^'^t^^hom ^^ execute a bail bond for the said G. F., upon 
the date of proccss issucd iuto Susscx OX Mtddlescjc against 

this under- 
taking, and 

that defendant was requested to sign and execute it. The evidence was, that the de- 
fendant was applied to to sign a bail-bond within the week, and refuoed ; but no Iwnd 
WQM tendered for his signature, until after the week expired: Held, First, that tkb 
undertaking was not an agreement within the fourth section of the statute of frauds. 
Secondly, Uiat the plaintiff' had failed in proving that the bond was tendered as averred 
in the dMlaration, and, therefore, could not recover. 
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said G. F.f at the suit of said plaintiff for the re- ^ 1826. 
covery of the said sum of money so due and owing 
from said G. F. to said plaintiff, when such bail 
bond should be tendered to said defendant in the 
suit within one week from time of making his said 
promise and undertaking. Averment, that plain- 
tiff did forbear to arrest G. F. That afterwards, 
on the 13th of August in the same year, plaintiff 
caused to be issued a bill of Middlesex, indorsed 
for bail for the sum of 34/. against said G. F. at 
suit of said plaintifi^ and delivered the same to 
sheriff of Middlesex, of all which premises defend- 
ant had notice. That said sheriff of Middlesex, 
afterwards and before the return of the writ, and 
within one week from the time qf making said pro- 
mise, &c. to wit, on, &c. at, &c. tendered to said 
defendant a bail bond conditioned for the appearance 
of said G. F. at the return, S^c. ; and then and there 
requested said defendant to sign and execute said 
bail bond, according to the promise and under- 
taking of said defendant in that behalf. Breach, 
that defendant did not, nor would sign or execute 
the said bail bond when it was so tendered to him 
as aforesaid, nor at any other time, but wholly re- 
fused, &c. whereby, &c. 

The following is a copy of the undertaking given 
by the defendant to the plaintiff's attorney. 

" Jarmain v. Flack. 
" Mr. James Rae, 

" I hereby undertake to sign a bail bond 
for the above defendant in this action, either on a 
writ issued into Sussex or into Middlesex, when 

A A 3 
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1826. tendered to me within one week from this date. 
Jabmain Oath for 34/. and upwards. 
AloIe. " August 8th, 1825. Jos. AlgarJ^ 

In order to support the averment in the declar- 
ation, that the bail bond was tendered to the de- 
fendant to be executed, within one week from the 
date of the agreement, the plaintifi' proved that 
within five days of signing the agreement, the 
sherifi^'s officer, who had a warrant to arrest Flacky 
on a writ issued on the 13lh of August j called upon 
the defendant, and requested him to execute the 
bail bond ; no bond was produced or tendered to 
the defendant at that time, but the sheriff's officer 
had a bail bond with him ready to fill up. The 
defendant told the sheriff's officer that he should 
not execute the bail bond then, but would wait 
until Flack returned to town. After the expiration 
of a week from the date of the undertaking, a bail 
bond was tendered to the defendant for execution, 
and he refused to sign it. 

Marryat and H. I. Stephen for the defendant, 
contended on two grounds, that the plaintiff could 
not recover : First, that this action was brought to 
charge the defendant upon a special promise to an- 
swer for the debt, default, or miscarriage of 
another, and was within the fourth section of the 
statute of frauds, Kirkham v. Marter^ 2 B. & A. 
613. ; and if within the statute of frauds, then there 
was no sufficient note in writing, the consider- 
ation not being stated in the undertaking given in 
evidence, Saunders v. Wakefield^ 4 B. & A. 595. 
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Secondly, even supposing that the statute does ^^^ 
not apply to this case, still the plaintiff has failed 
in proving the allegation in the declaration, that 
the bond was tendered to the defendant to sign, 
within one week from the date of the undertaking. 
The plaintiff might have alleged a dispensation of the 
tender, and then the allegation would have been 
appropriate to the case proved, and he would have 
been entitled to recover, but the plaintiff is bound to 
strict proof of the allegation in the declaration, 
and having failed in that, he cannot recover. 

Abbott Ld. C. J. I am of opinion that this 
case is not within the statute of frauds. It is not 
an undertaking to answer for the debt, default, 
or miscarriage of another, and, therefore, as far as 
regards this objection the plaintiff is entitled to 
recover, (^d) But the second objection, I am of 
opinion, is fatal; I think the defendant has failed in 
proving the tender. 

Nonsuit. 

Gumey and Talfourd for the plaintiff. 
Marryat and H. 7. Stephen for the defendant. 



(a) See 1 Wm. Saund. 5th edit. 211 A. (t) 
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Feb.n. 



REX t;. SERJEANT and Others, 



Iwtictment Indictment foF a Conspiracy, The first count 
mfbof w. s, stated in substance as follows : That before and at 

Sf ^^cm\ *^® *^"^® ^ *^^ conspiracy^ &c. hereinafter next 
racy in pro- mentioned, Mary Anne fVrenck, then of, &c, 
t^'^rry'z spinstcr, and now called Mary Arme Serjeant^ 
2?*^ ^^ «* ^^^® ^^' ^* ^* Serjeanty of, &c. was a person of 
a competent bad character and ill fame, and was a common 
I^^^^S'the prostitute, and the said W. B. Serjeant was an in- 
prowcutionw fant within the age of twenty-one years, to wit, of 
m all ca8e» the age of seventeen years> to wit, at, &c. And 
Smd^dtiife *^ jurofs^ &c. do furtl>er present, that Mary Anne 
are admissible Serjeant and P. D. and S.J. well knowing the 
l^oiitfieadr premises, unlawfully, &c. intending to injure the 
S^^mwibie ^^^^ ^* ^* ^^^^^^w/, and to defraud him of his pro- 
/or each other, perty, and to bring him into public scandal, &c» 

on, &c. with force and arms, &c. at, &c. unlaw* 
fully and wickedly did conspire, &Cr for the wicked 
intent and purpose aforesaid, to cause and procure 
a marriage to be Imd and solemnized between the 
said W. B. Setjeant and the said Mary Anne^ by 
means of a false oath to be taken by the said Mary 
AnnCj and by divers false pretences, &c. and with- 
out the licence, consent, or knowledge of Anne 
Serjeant^ then and there being the mother of the 
said W. B. Serjeant^ his father then and there 
being dead ; and against the form of the statute, 
&c. And the jurors, &c. do further present, that 
the said Mary Anne, P. i>., and S. J,, in pursu- 
ance of the conspiracy, &c. between them had as 
aforesaid, did afterwards to wit, on, &c« at, &c* 
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persuade and prevail on the said said fV. B. Ser^ 1826. 
jeant to consent to marry her the said Mary Anne, 
and did afterwards to wit, on, &c. at, &c. by means 
of such persuasion, and by means of a false oath 
then and there taken by the said Mary Anne for 
the purpose of obtaining, and in order to obtain a 
licence for the solemnization of marriage between 
the said W. B. Serjeant and the said Mary Anne, 
and by divers other false pretences, &c. cause and 
procure the said W. B. Serjeant to marry the said 
Mary Anne, and a marriage by such licence was 
then and there accordingly solemnized between 
them, without the leave or licence or knowledge 
of the said Anne Serjeant, then and still being the 
mother of the said W. B. Serjeant, who then was 
such infant as aforesaid, contrary to the form of 
the statute, &c. There were other counts in the 
indictment varying from the above in setting forth 
the overt acts of conspiracy. 

The marriage between the defendant Mary Anne 
Wrench and W. B. Serjeant, was subsequent to the 
passing of the marriage act of the 4 G. 4. c. 76. 

Gumey proposed to call W. B. Serjeant as a wit- 
ness in support of the prosecution, and cited Lord 
-Audley's case, 3 Howell's St Tr. 402., Haagen 
Swendsen*s case, 1 4 Howell's St Tr. 569., Perry's 
case, Bristol, 1794, 1 Hawk. c. 41. s. 18. edit 1795, 
as in point 

Adolphus and Thesiger for the defendants ob- 
jected, and contended that the husband was not a 
competent witness ; that in the cases cited the wife 
had been allowed to be a witness against her hus^ 
band, because there was a charge against the hus- 
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1896. band of violence committed on her person, but 
that the exceptions from the general rule were 
confined to cases of this description. Rex v. 
Locker, 5 Esp. IO7. is an express authority to shew 
that a wife is not a competent witness for a co- 
defendant in a case of conspiracy, where the 
acquittal of the co-defendant would enure to the 
acquittal of the husband. 

Abbott Ld. C.J. There is no doubt but the 
wife was a competent witness in the cases which 
have been cited from the State Trials; and in 
the King v. Perry , a case of abduction tried be- 
fore the late Chief Justice Gibbs, when Recorder 
of Bristol, the evidence of the wife was received. 
But these cases are very distinguishable from 
the present. The King v. Locker, has decided, 
that in an indictment for a conspiracy in procuring 
a lady, then a ward of chancery, to marry, the 
wife was not a competent witness for one of the 
co-defendants, if her evidence might enure to the 
acquittal of her husband. I think, therefore, 
upon the whole, it is the safest course in the pre- 
sent case not to receive the evidence of the hus- 
band. In the case tried before Lord Chief Justice 
Gibbs, to which I have alluded, the wife was 
called as a witness Jbr her husband, and that 
learned Judge stated, that he could see no dis- 
tinction between admitting a wife for or against 
her husband, that the principle was exactly the 
same, and I entirely concur in his opinion. The 
King V. Ferry, was much talked about at the time, 
and Chief Justice Gibbs expressed his surprise that 
any doubt should have been entertained, that a wife 
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was in all cases a competent witness for her hus- ^ iBiS. 
band when admissible against him. 

Verdict of guilty. 




9, 
SSUXAXT. 



Gumet/f Andrews, and Chitty for the prosecution. 
Adolphus and Thesiger for the defendants. 



MANN V. LOVEJOY. w«miiK«n, 

Feb. 18. 

Replevin. Cognizance by defendant, as bailiff Where the 
of Page, for rent due, under a demise theretofore ^^JS**' 
made. Pleas in bar, non tenuit, and riens in arrear. agreement for 
There were other cognizances and pleas in bar, ^Slnrent, 
but these only became material ; and there was no P*^; ^^ '*"*» 

^ * ne becomes 

plea in bar by the defendant tenant from 

The plaintiff came into possession of the pre- orthe^^S 
mises in Nweinber 1812, under an agreement for ofthe^re^ 
a lease, at the rent of 150/. a year, to be granted i^o^may^ 
to him by one Bartholomews, who then had a term ^*'*^- 
in [^the premises. Bartholomews afterwards, in 
June 1814, assigned his term to Page. It was 
proved that the plaintifis had paid rent at the rate 
mentioned in the agreement to Bartholomews, be- 
fore the assignment. 

Marryat and Chitty for the plainti£^ contended, 
that there was in this case no demise. The pos- 
session was taken under an instrument, amounting 
only to an agreement for a lease ; and the occu- 
pation being under that express contract, no con- 
tract inconsistent with it, as a tenancy from year 
to year, evidenced by payment of rent, can be im- 
plied. Then if the holding is under a mere agree- 
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Kis. ment for a lease, there can be no distress ; and 
they cited Hegan v. Johnson, 2 Taunt 148. and 
Dunk V. Hunter, 5 B. & A. 322. 

Abbott Ld. C. J. In Dunk v. Hunter, the 
judgment proceeded on the ground that, looking 
to the whole instrument, there was no fixed rent ; 
and in neither of the cases cited had there been 
any payment of rent In this case, certainly, the 
instrument of November 1812 does not amount to a 
demise ; but the question is, whether, when there is 
a continued occupation, and payment of rent under 
such an agreement, this does not constitute a tenancy 
from year to year, on the terms of that agreement 
Neither of the cases cited affect that question. In 
this case there has been a continued occupation, 
and a payment of the rent mentioned in the agree- 
ment; and these facts are not inconsistent with 
the agreement, but rather in affirmance of it I 
am of opinion, that taking the agreement, and 
connecting it with the facts proved, there is a 
tenancy from year to year, at the rent mentioned 
in the agreement, which tenancy the defendant 
could not determine without giving notice, and on 
which he may distrain for rent (d) 

The counsel for the plaintiff then applied to be 
nonsuited, but Abbott Ld.C. J. was of opinion, that 
as it was the defendant's record, he had a right to 
a verdict. 

Verdict for defendant on the first cognizance. 

Marryat and Chitty for the plaintiff. 
Scarlett and Campbell for the defendant 



%. .•-. 



. («^ See the judgment of LitUedale J., in Hamerton v. Steadt 
SB.ftC.48S. ' •" 
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In Easter Term following Chitty applied for a IS36. 
rule to shew cause why there should not be a new Man* 
trial, on the ground that no tenancy was proved, . *'• 
or why the verdict should not be set aside, or a 
nonsuit entered, as was contended for by the plain- V^^-^*!*® 

^^ . -^ *^ plaintiff in re- 

tinr s counsel at the trial. pievin does 

The Court refused the rule on the first point, JJJ^ Se^dint 
being of opinion that the tenancy was proved, but cannot take 
granted the rule for entering a nonsuit, which has diough^the 
since been made absolute, (a) !**^'li^ 

^ ^ brought down 

by his writ of 

— — — jgj^Pf^^ 

(a) As to this point, see 5 Barn. & Cress. Rep. „,„,( l^ en- 

tered. 



ADJOURNED SITTINGS IN LONDON. 



PIZEY V. ROGERS. ^fT^"^ 

Assumpsit. This action was brought to recover a tenant 
a moiety of the expence of building a party-wall, ^f^^^^II!Jii^ 
under the provisions of the 14 G. 3. c. 78. cannot main- 

It appeared that the plaintiff was tenant to the on die 14^5. 
defendant of a freehold messuage in Lawrence ^^^u^^ 
Pountney Lane^ Cannon Street^ and held the same ing act) 
by lease, dated the llth March 1816, from the So^fora 
defendant to one Engstrom, for twenty-one years, ™<>»e^y o^^« 
at the yearly rent of 80/., in which Engstrom co- buSdinga 
venanted to repair the premises during the term, ^£^^2^ 



with all manner of needful and necessary repar- <>"* of rq»ir, 

« . ^ t • • the tenant 

ations and amendments whatsoever (casualties by puUed down 
fire only excepted.) In February 1818, Engstrom tSlhTjSt 

^ expence of 
himself and the occupier of the adjoining house, to whom he had gnren the noCioe 
required by the ttatnte, in hif laadicnrd't name, hot without hit autbonty. 
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1S36. assigned his interest to the plaintiff who entered, 
and is now in possession under the lease. It was 
proved that the party-wall of the plaintiff's house 
was very much out of repair, and in some danger 
of falling down ; that the plaintiff without the au- 
thority of the defendant, gave a notice in his 
name, according to the form pointed out by the 
statute (a), to the owner of the adjoining house. 




(a) The stat. 14 G. S. c.7S. s. 38. provides, Uiat every oimer 
of a house who shall think it necessary to pull down and re- 
build any party-wall, in case the owner of the adjoining house 
will not agree touching the same, shall give three months' 
notice in writing to the owner if known, or otherwise to the 
occupier of such adjoining house, of such his intention, by 
delivering a copy of such notice, &c. (in which notice is given 
of the intention of having the party-wall surveyed, naming hit 
furveyors, and the time of attendance, and requiring the other 
owner to appoint two other surveyors to meet them at the 
appointed time and place, to certify the state and condition of 
the party-wall, &c.) ; and that every such owner or occupier of 
the adjoining house shall appoint two surveyors to meet the 
other surveyors to view and certify, &c. ; or in default of 
such nomination, the party giving the notice shall name two 
other surveyors to meet those named in the notice, who are 
to meet, view, and certify the same to the justices at the 
quarter sessions, &c. And if the majority of the surveyors 
certify that the party-wall ought to be repaired or pulled 
down, a copy of their certificate is to be delivered to the 
owner or occupier of the adjoining house, and filed with the 
clerk of the peace, and an appeal is given to such owner, drc. 
And if there be no appeal, or the certificate be confirmed on 
appeal, the party giving notice may in fourteen days after 
delivering a copy of such certificate as therein mentioned, pull 
down and rebuild the party-wall, and enter the adjoining house, 
and remove the wainscoat, furniture, &c. and shore up the 
house, and rebuild the party-wall, &c. And section 41. directs 
bow the expences pf th^ party. so rebuilding are to be reim* 
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The plaintiff and the tenant of the adjoining house^ IB96. 
at their joint expence, rebuilt the wall ; the plain- ^" 

tiff's moiety of such expence amounted to the sum 
of 424/., which he sought to recover from the de- 
fendant in the present action. 

Marryat for the defendant, contended, that the 
expence was incurred by the act of the tenant, and 
not in pursuance of the provisions of the statute j 
that the tenant, under the covenant of his lease, 
was bound to repair, uphold, and support the de- 
mised premises, and, therefore, was liable to all 
expences of repairing, except so far as the 14 G. 8. 



bursed by the owner of the adjoining house ; and particularlT 
that the owner or occupier of the adjoining house shall, to- 
gether with a proportional part of the expence of building the 
part J- wall, << also pay a proportional part of all other ex- 
pences which shall be necessary to the pulling down the old 
party-wall, iSrc. ; and the whole of all the reasonable expences 
of shoring up such adjoining house, and of removing any goods, 
furniture, or other things, and of pulling down any wainscot 
or partition, and also all costs, if any, awarded by the ses- 
sions, &c." It then directs, that within ten days, &c. after 
such party-wall shall be so built, such first builder shall leave 
at such adjoining house a true account in writing of so much 
thereof ibr which the owner of such adjoining house shall be 
liable to pay ; and also an account of such other expences and 
costs, '< whereupon it shall be lawful for the tenant or oc- 
cupier of such adjoining building, to pay such proportional 
part as aforesaid to such first builder, and also for shoring 
such adjoining building, and for all such other expences as 
are hereinbefore directed to be paid by the owner of such 
adjoining building, and to deduct the same out of his rent, &c. 
until he shall be reimbursed.'' And if the expences be not paid 
within twenty-one days after demand, a remedy is given against 
tbe-'bwnerby action of dobt,or on the case. 
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1^« ^ c. 78. had shifted the burthen ; and that the statute 
did not apply to the present case. Robinson v» 
LemSj 10 East, S27* was an express authority. 

Abbott Ld. C. J. I am of opinion, on the evi- 
dence which has been given, that the tenant can- 
'QOt call upon his landlord to pay the moiety of the 
estpences incurred in the erection of this party^ 
wall. The statute is not applicable to this caae^ 
and the plaintiff must, therefore, be nonsuited* 

Nonsuit. 

Scarlett and Chitty for the plaintiff. 
Marryat and Campbell for the defendant. 



^fT^T" EDWARDS t;. YE AXES. 

^SwiWp.thata AssuMPSiT. Plea, as to all but the sum <rf- 

letter demand* « » -it 

inff payment 7^« 19^« Sa., non-ossumpstty and as to that a tender*- . 
^^^e^^^ Replication to the plea of tender, a prior demand 
tUTs attorney, and refusal. Rejoinder, taking issue on tlie demand, 
by the defend- The plaintiff, in order to prove that a demand w» 
ant, it not made of the precise sum before it was tenderea, 

tuffiaentevi- * ^ 

dence of a gave in evidence a letter written by his attorney, 
the itsne of a and received by the defendant, requesting him to 
P™^«^"d pay to the plaintiff the sum of 7/. 195, 8rf. 

a plea of 

KbitthT* Brougham for the defendant, contended, that 
demand should ijhe demand ought to be made personally, and not 

that the 

have an opportunity at the time» of paying the money demanded. 
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by letter ; that the person to whom the application 
was made might have the opportunity at the time 
of paying the money demanded. Coks v. JBett^ 
1 Campb. 478 n. 

Scotland for the plaintiff. The issue^ on this 
evidence, ought to be found for tlie plaintiff. It 
has been expressly decided, in Hayward v. Hague^ 
4 £sp. N. P. C. 9S,, that it is not necessary to 
make a personal demand of the money; 

Abbott Ld. C. J. I should be very sorry to 
differ from Mr. Justice Lamrence^ who decided 
that case ; but I own I have a very strong opinion 
against considering a letter written by the plaintiff's 
attorney, demanding the sum tendered, as evidence 
of a demand to support the plaintiff's issue. I 
think, that at the time of the demand, the defend- 
ant should have an opportunity of paying the 
money demanded. Under all the circumstances of 
this case I should advise the parties to withdraw a 
juror. 

A juror was accordingly withdrawn* 

Scotland for the plaintiff. 
Brougham for the defendant 
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Cto^wmx, MACINTOSH v. HAYDON. 

The drawer of This was an action by the indorsee against the 
^£^J^' Mcteptor i«f s bill of exch togc drawn by F. UnHBoin^ 
S^bSa *»d fwyrtAe to hi* order. 
1 d^o. 4. ^ The d6da«MiMi alleged a gfthefal acceptan<;e. 
STwoS^ It tq^ared to proof, that after the bUl became 
« payable at due, Untvifi (Applied to the plaintiff to.advanefe 
Co., baiiken» money on the bill ; the plaintiff objected because 
ii^rt'the *® ^iH ^^*« ^<* accepted pay&ble at a baitfcef's ; 
kno^edgeof tofpm whitsh UmoSh wr6te under the defendant's 
2d aS'IST' »o«j«aiice, Ifce word^ ^« Payable at Messrs. ifcw- 
^^^ ^^ «H» ttfttl 0<K tmnkcffs, Zoiwton," and the plani^ff 
fideratioo, the towklhebill. The bill ^ras drawn after the pas^g 
i!!ir%and «f 1 *«Gf.4w ir.7«^ Midthe dGftfndont wasnotprivy 

the iDdorsee tO ib» ^ItMattoHi 

prhry to the 

alteration: 

Hdd, that the l^ p^ ^diwnded for the defefrtje, that tiiis^ 

acceptor wat 

discharged. iltmMdti of the biU drschtirged the acc^tor, n- 

asmuch as it added a new obligation, namely, 'an 
titi^rtateittg to )Miy at a particnlar place, and 
entailed all tlie liabilities arising out of a default 
at a particular place. The tvssb of Cdme y.HaitsaU^ 
4 B. & A. 197. which occurred befbre the statute, 
was referred to. 

Gumey for the plaintifl^ argued that since the 
statute the alteration is immaterial, the situation 
of the acceptor being the same under an acceptance 
of this form, as under a general one, and that as no 
demand was necessary against an acceptor, the 
party could not be in any way prejudiced. 
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Abbott Ld. C, J. It is quite true that in strict ^^96- 
law no demand is necessary against an acceptor, Mkchi^Sra 
but in practice a demand is usual, and ought to be „ ^* 
made before proceedings are instituted ; and it 
might make a material difference in the costs, if a 
solvent acceptor, against whom proceedings had 
been instituted without a demand, were promptl;^ . | 

to apply to the Court But it would, perhaps, be 
going too far to say that in this view only, the * > 

alteration would be so &r material as to vitiate the ; 

bill ; but there is another view in which the words 
adde4» materially alter the character of the bill* ' .. ^ ■ 

Suppose the indorsef^ wiho was cognizant of suqh . • 
au alteratioi^, w.ere .to pass the bill whilst .curreotf 
to another person, without cpmivunicating the fac;tt 
and he to a third. The sight of the last ugt- . 
dorsee to sue hi^ indmediate indojcs^ would, .as ihe . i 

bill appears, be«complete upoa deiaiilt made at tlie\ ' 7Jt 
bankers, and notice thereof ^ whereas, in trutbt - ' ."^ 
the acceptor, not leaving in x«aU(y .undertaken to . . 
pay there, would liav^ copuoitted xkQ default by 
3uch iion-paymeat. I am of opinioii, therefore^ 
that the alteration is in a xoaterial part jof the .billf 
aad the defeadant >is jn coi^quenqe di$clw*ged. 

Npq3uit.(<a) 



Qumey for the plaintiff. 

Marruat 2Lnd Chittv for the defendant 



*: 



(a) Tidmarsi v. GrbvcTf 1 M. 4 S. 735. 






c 
• ■ «• 

.1 



*• 



B B 2 



tMi> "■" ?■ CASES AT MfSI PRiUS^ K; t/ 










Gdiubau, stone and An<yther c. MARSH, STRACEY 
^**^'- '5 and GRAHAM. 

Ftfpant by Thi 8 was an issue directed by the Lord Chan- 
JjJ^J^^^ 53eUor to try whether, heibre and at the date and 
tmsteo, of suing forth of certain commissions of bankrupt, or of 
•fstodbMU either of them, that is to say, a certain commission 
Sbt^e?of *8*"^^ ^^ defendants, dated the l6th cff September 
attonMjftom J894, and a certain commission against Henrff 
£ji^I!I?Sl Fauntleroy, dated the 29th Ortofer 1824, the said 
^^^tbe defendants, and the said Henry FamUleroy were 
i^ttiut the indebted to the plaintiffi, in the sum of 16,000£» 
2« ttortecf, or in «ny and what sum. 

^<mfy an- The parties were prohibited by the Chancellor's 

tim. ^ Girder from taking any objection to the final de- 
termination of the issue, on the ground that the 
^axd Hermi Faxmtleroy was interested as a trustee 
jointly with the said plaintifis, and also as a partner 
with the said defendants ; and power was given to 
examine the parties as witnesses. 
; The plaintiffi and Henry Favntleroy were jcnnt 
trustees under the will of Sir T. B. PlaistfW, and 
had amongst other property the sum of 17,601JL 
navy five per cents, standing in their joint names. 
The defendants Marshy Stracey^ and Graham were 
bankers, in partnership with Fauntlerqy, and con- 
ducted their business in Bemer*s Street, W^^ 
minster. The bankruptcy of the defendants aro9^ 
out of the discovery of forgeries, to an immense 
amount, committed by Fatrntleroy, of powers of 
attorney to sell out stock, for one of which forgeries 
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he was executed. Up to the time of these dis- 
closures the business and credit of ihe house had 
been extensive. 

The claim of the plaintiffi was for I6fl00f.s the 
proceeds of the sale of part of the stock stand- 
ing in the joint names of them and Fauntleroy^ 
under a power of attorney forged by Fatrntkroy^ 
which proceeds, it was contended, -had come into 
the possession and use of the defendants. 

For the plaintiffs it was proved, that the stock 
had been sold out by a London broker, under 
orders received from the house in Bemer^s Street^ 
in two several sums, one on the 36th M^ 1810^ 
producing 7105/. ; the other on the 28th oi Mag^ 
1819, producing 8904/. 1?^ %d. The demand to 
act onr the power of attorney, (which professed to 
^thorize the partners, or either of ^them, to seU 
out the stock,) was in the hand-writing of Straa^i 
The receipt for the first sum was signed by Straee^ 
As attorney to the trustees, that for the second by 
Grahanu The proceeds werie paid by the hrcker 
into the banking house of Martin and Co., in the 
dty, on account of the house in JBemer^s Street^ 
)imd an account was rendered by the broker to 
Marsh and Co., giving them credit for half the 
i]Tokerage on the sales. Martin and Ca were the 
eity bankers of Marsh and Co., and a regular pasisi 
book was kept, in which Marsh and Ca wei^ 
credited by Martin BJid Co. for the proceeds paid 
fii by the broker. :v^ 

A paper in Grahan^s hand-writing ^as found:iin: 
J^rtiM/feniy's desk, -of W^^ tii6 foU^XvingVl0r4i^ 
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^fGlhMaylSlQ. 16,0001. od^ntvy its. 740*^ 
paid to Martin aitd Co. on the 96th, md on tbe 
38th 8,900/., to make up the accoant to mfaie 
16^00011^ money c£ H. P^ Dehagan 8^ Sume^ 

Tbe account rendered by the broker waa alao 
fbond in the house. 

' For the defendants it was shewn, that the power 
of attorney was forged by Fmmtlerotf ; that he had 
exercised the principal controul and management of 
Ibe afiairs of the bank, and that though the money 
had been paid into Martin and Co.^ it had, in fact^ 
never been paid into the house in Bemer^s Street, 
Famtkroy having contrived to intercept it, and to 
keep the defendants in ignorance of the real appH* 
cation of the moneys received. That the mode of 
business was, for the accounts with Martin and Co. 
to be transferred from the pass-book into a book 
called the house-book kept in Bemer^s Street ; that 
this had always been done by Fauntkrqy, the part- 
ners relying on the house-book . in which the ac- 
counts were apparently correct, and corresponded 
with the other books in which the clerks and the 
partners usually made their entries. That by 
keeping the pass-book as much as possible out of 
their view, he had defrauded the partnership ; and, 
in fact, there were deficiencies to their loss of more 
than 100,000/1 An accountant, who had been em- 
ployed by the assignees to examine the books of 
the bankrupts, stated that in the course of ten 
years there were entries in the pass-book of sums 
paid in to Martin and Co. to the credit of Marsh 
and Co., to the amount of upwards of SOO^OOOL, 
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Done of which appeared in the house^book ; that on 1 Wfc 
the other hand there were entries in the houfle-book» 
of sums to the amount of upwards of SJQfiOOL m 
paid by the partnership to Martin and CHiy none d 
which appeared in the pass-book as really paid. All 
the defendants were examined, and stated that they 
bad interfered but little with the buainess^ and had 
relied altogether on the knowledge of business aad 
honesty of Fatmilerogf^ who always sent into tke oitgr 
to the bank of Englandf the powers ^ attorney to 
be passed, and that the partner who happened to 
be in the city at any particular time, as matter of 
course acted on the powers of attorney ibinid M 
the bank ; and authorized the broker to etBaot tim 
sales, and receive the proceeds. That Aey had no 
recollection, or knowledge of this parlioular txma^ 
action, beyond what appeared coi the papfinu 
Only one instance was ^ewn of an entry iji the 
pass-book by any other partner than FonnUeroy. 

The plaintiffi were indemnified by the bank of 
England^ who had engaged to repkce the stock 
to their credit, on condition <^ the plointffi pur«> 
suing their claim for a dividend, against the as* 
signees of the defendants. 

Upon these &cts it was contended ibr th^ plain* 
tifis, that the defendants had, in £u!t, recfisved 
money, the produce of the property of the plaintifi; 
that the moment the money was paid to Mmrtin 
and Co., the recognized agents of the defendants, 
the defendants became accountable, and could not 
relieve themselves otherwise than by shewing the 
applicaticm of the money, to the use of all the 
trustees, out of whose funds it had oome ; that the 




^BfendmOl 0ould joot set up as a defence their owb 
Hftghgence^ in allowing ooe of their partners to 
a|^pra[Hriate it ; nor could they be allowed to say 
tl^ it had been acquired by a felony of one of 
the partnership^ 
■)•-■- 

vFor the defendants it was urged : -^ Firsts that no 
debt could be founded on and arise out of a felony ; 
that the party whose name had been foiged could 
not adopt, and recognise the forgery so as to found 
a jCivil.right upon it, it being against the policy 
of the criminal law to allow the party affected by a 
felony, in any way to sanction or turn it to his ad- 
vanti^ 

Secondly^ that, in point of fact, the plaintiffi had 
not been injured, and had not lost their property^ 
inasmuch as the transfer under a forged power 
worked no alteration of property ; and that they, 
therefore, still remained owners of the stock, and 
could call upon the bank of England to answer for 
both the principal and dividends. Davis v. Bank 
qf England, 2 Bingh. 393. 

Thirdly, that even if the defendants were fixed 
by the payment of the money to Martin and Co^ 
on their account, still that they were discharged by 
the repayment of it to Faimtleroy, one of the 
parties whose property it was, and into whose 
hands and use it appeared by the evidence to have 
come. 

Abbott Ld. C. J. In summing up to the jury« 
The question in this case has evidently arisen put 
of the forgery of this power of attorney } but as 
the considerations on that point are entirely mat^ 
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ter; ofrlaw^ : nd invdive very great diffiddtf^^^ -# 
think the parties ought to have the liedefit :«if^ 
maie mature deliberation than can be given :b6i:^^ 
toe that point The only way that this^^u^sti^^ 
can be put to you, is to assume that the >power is ^ 
valid, and then see whether or no the defendants 
are answerable for thisi sum of mcmeyj aiid We 
must view the question as if the same person w^-- 
not answerable on both sides* Now taking this^ 
power as valid, .'you* find that it authorizes all • 
and each of the partners to act upon it; that - 
two of them do in ^t act; each signs the re-* 
ceipt for the part transferred by him ; the brdcer ^ 
receives the money and pays it to Martin and Go., ' 
to the credit of Marsh and Co., and sends the 
account to Marsh and Co. Upon these facts the -'^ 
money most unquestionably was paid to Marsh - 
and Co. or to their credit But then it is said that ' 
they are not answerable, because, by their pe- ' 
culiar, and extraordinary mode of conducting their 
business, the money never found its way to their ' 
use. That may be good, as between them and 
FauTttleroy, but as between them and the plaintiffi 
it cannot by possibility be any defence, that they ' 
have suffered one of their own partners to embezzle 
it But they say, also, that Fauntleroy was one 
of the persons entitied, and that he has drawn : 
it out, and, therefore, they are ^ not answerable. 
Now if two persons give a power of attorney to 
bankers to sell out their joint stock, the bankers 
ought to place the proceeds to their joint accoiiht, 
and both ought to draw. If it is meant that^ the 
money should be paid to one, an authority ought 
to be given to that eftct. to the banker* :- thirti W— 
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1896. my experience, has been the ordinary practice, if 
you are of opinion that this is the usual mode of 
dealing, then, as against the other two, it is no de- 
fence that the payment has been made to one only 
of several who are jointly entitled to. receive itk Ifv 
according to the ordinary course of business, he 
was not solely entitled to receive this mon^, then 
pa3rment to him is no discharge, and you will find 
your verdict accordingly. 

Verdict for pkuntiffi IfifiOOL 

' ' ■ ... 

The Attometf^Stneraly Bokanjuet Seijt, BMmd, 
and Tmdal for the plaintiffi. 

Scarlettf Gumey^ Campbell^ and F. Polhdc for 
the defendants. 



CASES 



ARGU£D AND DECIDED 



AT NISI PRIUS, 

IN C. P. 

AT THE SITTIMOS AFTER 

HILARY TERM, 
7 Geo. IV. 1826. 



I ^ m^>m-^^ I ■ ti^i^i^—i^i^j 



ADJOURNED SITTINGS IN LONDON. 



HUME and Another v. BOLLAND and Others, Ouhdhall, 
Assignees of the Estate and Effects of WIL* 
LIAM MARSH, JOSIAS HENRY STRA- 
CEY, GEORGE EDWARD GRAHAM, 
and HENRY FAUNTLEROY, Bankrapts. 

This was an issue directed by the Lord Chan- Where 
cellor to try, whether at the date and suing forth pioy^to"^ 
of the commissions of bankruptcy therein men- 'p^* *^ 

^ *^ dends m toe 

tioned, that is to say, that against the three first funds, had ia 
bankrupts, dated I6th oi September 1824, and that SJ.'SStited 
against Fauntleroy^ 29th October 1824, the said their em- 

^ ployers with 

the ditidendt at received, end bad allowed them to draw without having any other 
funds in their hands t Held, that the bankers were bound by the entries so acted 
on, though not communicated, and that they could not set up as a defence, that 
the entries had beea teadolcntly made hf oae of tiie partocn, the money never 
having been recdved by the house. 
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bankrupts were indebted to the said plaintiffi and 
Henry Fauntlerqy, as trustees under a certain deed 
therein mentioned, in the sum of 1177^ 1^« Gd., 
or in any other, and what sum. 

The Lord Chancellor's order prohibited the 
parties from taking any objection to the final de- 
termination of the issue, on the ground that Henry 
Fauntleroy^2A interested jointly with the plaintiffias 
a trustee, and jointly with the bankrupts as apartner. 

The bankrupts carried on business in partner- 
ship as bankers, in Bemer's Street, Westminsterf 
and up to the time of their failure were in hi^ 
and extensive credit 

The plaintifl& and Henry Fauntleroy, one of the 
bankrupts, by deed of the 9th August 1810, stood 
possessed of certiun sums standing in their joint' 
names, in the public fundis, which are specified 
in the account mentioned below, in trust» to pay 
the dividends on the same to Colonel BeUis, in his 
lifetime, and after his death upon certain trusts, 
for the benefit of his widow and children, of whom 
Frances f Emily ^ and Eliza were three. 

Fatmtleroy acted alone in the trusts of this 
deed, and, during the life of Colonel ^^/Zf^, kept an 
account with him, and the dividends were regularly 
paid as they became due ; at his death, which took 
place on the 23d January 1824, an account ww 
opened in the books of the banking-house, entitled, 
" The trustees of BelliSy in account with Marsh and 
Co.;" andseveralsumsof money were from time to 
time placed to the credit of the trustees, in respect 
of the dividends on the several sums in the public 
fiifid^, and they wgrg'from tiftie'totiMe.-debtiyi 
with the several sums of money paid by ^dt^- 
leroy, in execution of the trusts of the said deed. 
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In the beginning of September 1824, it was di^-., 
covered by the plaintiffs, who had not before in* 
terfered with the trust property, that all the stock 
vested in them and Fauntleroy by the trust deedsj 
except 6000/. consols, had been sold out by Fcamt- 
leroy^ under forged powers of attorney. The dates 
of the sales did not appear, but it was admitted ^ 
that they were previous to the accruing of the 
dividends in question. Upon this discovery fur- 
ther investigations took place at the Bank of Eng^ 
landy and similar forgeries by Fauntleroy to an 
enormous amount were discovered, and for one of 
them he was executed on the 30th Nov. 1824i. 

The defendants, upon application by the soli- 
citor of the plaintiff, had rendered the following 
account, as standing in the bankrupts' books at 
the time of the bankruptcy. 

The Trustees of Bellis (in Account with Marsh and Co.) 



r^^f 



1894. 
April S9th Fn«. Bellia - 
Elisa do. - - 
50Ui B P. BUI - - 
June 16th Suunps - - • 
S^nilyBdlu • 

Do. - - 
Fni*. do. - 
Kng* lOch Emily do. - 
Fra\ do. 
Ellia do. • 
Stamp 
Sept. 13th To Bahmo0 - 



10 



10 
5K) 


SO 
SO 
90 
90 
95 
10 







4 




6 
O 
3 



tf. 


O 
6 










. 1177 16 6 



1406 10 



1894. £. t. d. 

April 9lh DlT^.i^SOO. 4perceiiU 106 O 01 
Do. 4600. Red". 5per 
oentk 
July 9ChDo. ) 0,000 Imparfad 
Sper cenlB * 
Do. 18^75. 4 per 
cents • M • 
Do. 600a ffpercente 



- 690 O 



- 150 



S67 10 
90 O 








140S 10 



Sept 18th By Bdboce - - 1177 16 6 



Of the dividends mentioned in this account, that 
on the tkXX)/. S per cents, was the only one really 
received by the bank. 
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IMS* The eatries in the xeceiviDg day books, crediting 

ib(d trustees for the dividends^ from which the book 
containing the account was made up, ware mostly in 
Fau$iiIeroj^*s hand-wiiting, one was in that of a clerk. 

FoT the plaintiflB it was contended, that die hank- 
mpfcs having given credit in their books for die 
dividends, and having allowed the persons bene^ 
fidally interested to draw upon the faith of ihcmt 
were precluded from denying the receipt of the 
money. That Fauntleroy acted in the character 
of partner in the house, in making the entries oi 
dividends .ceoeived, and in allowing the payments : 
that llie partners were bound by his dealtngs with 
their customers in the ordinary course o£ busineack 
and :cottld not be allowed to set up their own Wig- 
ligence as a defence against tiie liabilities indneed by 
his conduct Shaw v. Picton^ 4 B. & C. 715.^ Rapp 
\. Lathamf SB. &A.79^v Skyring v.Oreermoodt 
4 B. & C. 281., Sandilands v. Marsh, 2 B. & A.&7d- 

• 
For the defence it was urged, that the partners 

were not bound by Fatmtleroy^^ acts; that he had 

received the dividends and dealt with them as a 

trustee, no power of attorney having been given .to 

the house to receive the dividends; and that as 

Fauntleroy had not, in fact, paid those for which he 

had debited the house, they were not responsible. 

That Fauntleroy had, in fact, had the management 

and contronl t)f the business of the bank, and that 

this was known to the plaintifis. That the plaintiffi 

were equaUy hound ;by Fofrntlerpy's acfts, apd had 

been negligent in mot taking cace to .see that the 

■stock continued in their names ; no part jdfihe^gro- 

ceeds oC.whicli had. re$tched. th^ bnik. That the 
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defendants were not bound by the entries in their IMS. 
own books, unless communicated to the parties in- 
terested. Sims(mv.Inghamt2B.icC.^.(a) And 
in this case the entries were false in fact, and S9 
made by Fauntleroy, in fraud of the other partners. 
That there were only two modes in which a legal 
claim could be established against the house, either 
as for money h&d and received, whidh was negatived 
by the evidence, or by an account stated, which 
was also negatived, as the entries had not been 
communicated. 

It was also contended, that the plaintiffi had 
still their remedy both for the stock and the 
dividends against the Bank of England, the trans- 
fer under a forged power of attorney being void. 
Davis V. England, S Bingh. 893. And it waa 
proved that the Bank of England had engaged to 
.indemnify the plaintifi for botli, in case tfacgr did 
all diey could to procure a dividend from the as- 
signees for the benefit of the Bank. 

The plaintiffs witnesses, and the clerks in the 
banking house had been crMs-examined in order 
to explain the mode by whicb the books and businera 
of the house had been conducted, and the fklse en- 
tries were traced through the different Inxte in such 
a way, as to shew that wherever a false enftiy of a re- 
oeipt was made, there was a correspondiiig ialse one 
of a payment, and the balanoe book iitt which the 
partners entir^y relied, alwfff s shewed a dear and 
correct account. 

BfiST C J^ m summit^ up to the Jury, after 
atatitig the issue, said the pilaiiitifi«se isntitkdta 

■r I A ■•■■ ■■ 

(a) Se« abo Ex parte Pemie, 19 Vti. S5. 
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iSdS. ^ the whole of the money or none. It is not neces- 
sary to consider in this case what may be the eflfect 
of a transfer under a forged power of attorney, or 
the right to the stock transferred ; if it were, I 
should certainly act on the recent decision in this 
Court This Court has determined that 'such a 
transfer is entirely void, and makes no alteration 
in the property of the stock transferred, and after 
what has recently passed (a), it may be proper to 
state, that there is no disposition in any of the 
Judges who decided that case to recede fit>m their 
opinion. In this case, the first question for your 
consideration will be, in what character Fmrnt- 
leroy acted in the disposition o£ these dividends, 
or pretended dividends; whether as trustee merely, 
or as a partner in the banking-house. That he 
received these dividends, or pretended to receive 
them as a trustee merely, there can be no doubt 
No power of attorney to the house was given or 
was necessary to enable him to receive them, but 
if he pretended afterwards to dispose of them in 
his character of a partner, and the partners by 
their conduct have adopted and sanctioned hii 
acts, they are undoubtedly liable. That Fount- 
leroy gave his co-trustees to understand that he 
had received this money is clear \ if he did this 
in the character of a partner in the house, the 
house is bound ; if you give a man to understand 
that. you have received money on his account, he 
has a right to act upon that understanding. Now 



\a) The judgment of the Court of Common Fleas in Domr t. 
Tkt Bank qfEnglandf has been rerened in the King'g B^ifh 
for the insufficiency of one of the counts in the ^tA^nt'inHj B^ 
noticed in the arguments in this Court. 
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you find that throughout this business, the house ^^^« 
have in their own books dealt with this as money ^^JakE 
received; the entries of dividends to the credit 
of the trustees, are traced from book to book. I 
fully agree with the case of Simson v. Ingham; in 
that case it was rightly held that parties are not 
bound by their uncommunicated entries ; but here 
you find payments made to the trustees on the 
credit of them ; when that was done, the trustees 
had a right to consider the money as received by 
the bank, and might have arrested the partners for 
it Whether they knew or not of these entries^ they 
are bound by them when so acted on ; they ought to 
have known of them, and are responsible for them. 
If you believe that Fauntleroy dealt with this sup* 
posed money with the assent of his partners, your 
verdict must be for the plaintifi&; but as other 
questions have been raised, which may be material 
in the Court from whence this case comes, I will take 
your opinion whether, first; the plaintiffs as trustees 
have been guilty of any negligence ; secondly, 
whether the partners have been guilty of negligence. 

The jury returned a verdict, that Fauntleroy 
dealt with these dividends as a partner in the house, 
and with the assent of his partners \ that the plain- 
tifl& were guilty of no negligence ; that the partners 
were guilty of gross negligence. 

Verdict for the plaintiffs, 1177^ 16^. 6rf; 

Adams Serjt, Tindal, Turner and Rogers for 
the plaintiffs. •^ 

. Wilde Serjt, Campbell and F. Pollock for tlie 

... .■ • ; i ■■-■ "^ • ' *»>•- ■ * ■ 
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^M^ch^"" POINGDESTRE v. the Corporation of the 

ROYAL EXCHANGE. 

^[rtfaU * ^ This was an action on a policy of insurance on 
damaged, has the ship GlaitoTi. The ship had suffered a partial 
by the owners, loss on the voyage insured, and had been repaired. 
the insurers 'pj^g defendants had paid two-thirds of the costs rf 

are only li- ^ ^ 

able to the repairs. 

tw^^frds of The only question in the cause was stated in the 

the cost of admission a^creed upon by the parties, as follows ^ — 

repair, unless , ° s 

circumstances " That in making up the statement, on which the 
fcSce the'case ^um paid by the defendants was calculated, a de- 
out of the duction of one- third of the costs of the repairs 
of deduction douc to the ship, had been made, being, as tlie de- 
for^thtbenefit f^^dants Contend, the usual deduction, made for 
to the owners the benefit derived by a ship-owner from the re- 

from the re- •/•!• i i^ iji*- 

pairs. pairs 01 a ship, and commonly termed a deduction 

of new for oW, and the right to which deduction 
is the only question to be tried ; and the verdict is 
to be for the plaintiff or defendants, according to 
the determination of such right/* 

The ship was ten years old, and had, just before 
the voyage, undergone a thorough repair, and on 
her return was again completely repaired. The 
damage done was chiefly in the new part in the 
first repair. A vessel so repaired was stated to be 
capable of five or six voyages ; and on her second 
repair she was as complete as on her first 

The plaintiff contended, that this was similar to 
a case in which a new ship, or one newly repaired, 
should be damaged^ in going down lhe..ri.ver» iuid 
put back to repair, when a deduction of one-third» 
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or any deduction, would be manifestly unjust, and 1826. 
indeed did not obtain in practice. Poingdestee 

For the defendants it was urged, that the mode *'• 

of calculating average, by deducting one-third of poration of 
the repair was the constant usage, according to emh^Joil 
which the parties must be taken to contract ; that 
it was a rule framed with a view to avoid the dif- 
^culty of calculating minutely, the actual benefit 
to the owner from the repairs in every case. Da 
Costa V. Newnhanif 2 T. R. 407., Palmer v. Black- 
Imrriy 1 Bing. 61., Stevens on Average, 158. . 

On Bosanquet Serjt proposing to call merchants 
and insurers to prove the usage, . Best C. J. inter- 
posed and said, that it would scarcely be insisted 
by the plaintifi^ that witnesses should be called 
to establish that usage before a special jury of 
London^ every one of whom must be 4)erfecdy 
cognizant of the fact of the usage. The jury as- 
sented to this, and the Lord Chief Justice then 
said — It is quite notorious that the rule in prac- 
tice to ascertain the rate of indemnity, is that which 
has been adopted in this case ; that rule is not one 
of law, nor is it universal ; but in ordinary cases it 
is impossible to have proof of the actual deterior- 
ation of the vessel by the wear and tear of a voy- 
age ; unless, therefore, you see any thing in this 
case to take it out of. the . rule, you ought to act 
on it. 

Verdict for the defendants. 

Taddy Seijt and Maule for the plaintiff. 
Bosanquet Serjt and W. Kaye for the defend* 
ants. 

c c 8 
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°Ki1^ ^^^ ^^°^- LEWIS V. COLES. 

The plaintiff This WES an ejectment to recover certain pre- 
WarighTto mises, stated in the recital of the writ to be in 

meTofic ^^ P*^^^ ^^ ^'- ^^^^^ i^*f^ Wardrobe, in the 
record, upon city of London* The demise was stated to be 

costo of\he niade at the parish aforesaid, in the county afore- 

application, g^id, 
against a de- 
fendant, who 

lJ"t^^S! Before the cause was caDed on. Toddy Serjt 
sion. Kthe applied to amend the record in this respect; and 

defendant , -, •i_» • ii-^r- 

consents to on the apphcation bemg resisted by Vatighan Seijt, 

En^thr ^EST ^- ^* said — The amendment does not ap- 

piaintiffmust pear to me to be necessary ; but if you have come 

?wts, up^to^ * down to trial merely upon this formal defence, I 

a^^uStion'*'* will not allow the plaintiff to amend, but upon 

^ terms of paying your costs up to this time, and 

upon your giving up possession. If you have a 

real defence you will not be prejudiced by the 

amendment, and the plaintiff must pay the costs 

of the application merely. That is the rule now 

acted on by all the Judges in cases of amendments. 

Vatighan Seijt. refused to give up possession, 
and the amendment was made. 

Verdict for the plaintiff. 

J'addy Serjt. and Moody for the plaintiff 
Vaughan Seijt for the defendant 
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DOMAN r. DIBDEN. w«™iww,. 

May !!• 

Xhis was an action by the drawer against the ac- ir a bui, pay- 
ceptor of the following bill of exchange : — Sme^erdlt^ 

" i^»^, 17th of May 1825. ^SV^^f 

" Eight months after date pay me or my order •• with lawful 
the sum of 100/. for value received, with lawful S^^mS!'*'' 
interest for the same. " J. IL Doman.** *«^^ ^^^ ^ 

computed 
from the date. 

Comt/n, for the plaintiff, applied to the Court to 
know from what time the. interest waa to be calcu- 
lated, whether from the date of the bill, or from the 
period at which it became due. "^ 

c c 3 
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Abbott Ld, C. J. I think the plaintiff" is en- 
titled to interest from the date of the bill. 

Verdict for the plaintiff, (a) 

Comyn for the plaintiff. 
The cause was undefended. 



(a) See Kennerlt/ v. Nash, 1 Stark. N. P. C. 452. Hopper v. 
Richmond, ibid. 507* Bay ley on Bills> 279.| 4th edition. 



ar~ 



WsninHnxfty 

JkToy 12. 



ROSE V. BLAKEMORE, 



The retro- This was an action for cnminal conversation with 

spective clause . , . .^_, .,, 

hi 3 G. 4. c. 75, the plaintift s wife. 

S'^S^^eli It appeared that one of the parties at the time 
by statute of the marriage was under age, and illegitimate; 
' ' '• ' and there was nothing to show whether they were 
married by licence or by bans. The marriage 
took place before the passing of the marriage act 
3 G. 4. c. 75., and the parties at the time of the 
passing of that act, were of full age, and living 
together as husband and wife. 

Brougham^ for the defendant,' objected that 
there was no sufficient proof of the marriage. 
Before the passing of the act 3 G. 4. c. 75. such a 
marriage, if by licence, was invalid. That act ^ 
contained a retrospective clause legalizing such 
marriages in certain cases, under which clause the 
marriage in question certainly was included ; but 
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that act ^as repealed by the statute 4 G« 4« c. 76., ^ 1826. 
and in the repealing act there was no retrospective 
clause. Under the new act, therefore, such , a 
marriage, if illegal when contracted, was not 
legalized; and as it was not shewn that the 
marriage in .question was by bans, it originally 
was, and still continued, illegal. 

Abbott Ld. C. J. The statute 4 G. 4. c. 76. re- 
peals the statute 3 G. 4. c. 75. except as to things 
done under its provisions, and except " so far as it 
repealed any former act, or any clause, matter, or 
thing therein contained.'* (a) The retrospective 
clause (6) in the act 3G. 4. c. 7^. did operate 
with respect to the particular marriages to which 
it applied, as a repeal of the clauses in the former 
marriage act, 26 G. 2. c. 33., which rendered them 
invalid ; it therefore was not repealed by the sub- 
sequent statute, and the marriage is perfectly good, 
even if by licence ; if by bans, it was so even 
before the passing of the act 3 G. 4. c. 75. 

In the course of the cause a witness refused to if a witness 
answer a question, whether he had published a answer a quei- 
particular hand-bill, on the ground that he had feren"e^ofj[he 
been threatened with a prosecution for the pubr truth of the 
lication; and Abbott Ld. C. J. held the excuse intomajbe 
sufficient. Brougham^ in addressiug the jury for drawn from 

" . , 11. thatcircum- 

the defendant, put it to them that the witness stance, 
really must have been concerned in the pub- 
lication, for that a denial of it, if he could deny 



(a) i. I. (h) $. % 

c c 4 
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1826^ it, would not injure hira ; on which Abbott Ld; C.J. 
interposed, and said that no such inference ought 
to be drawn ; that there was an end of the pro- 
tection of a witness, if a demurrer to the question 
were to be taken as an admission -of the fact in- 
quired into. Brougham suggested that the witness 
could not be affected by the inference which he 
drew from his conduct; that the witness's state- 
ment that the circumstance had taken place would 
be evidence against him on another occasion, but 
not so any inference drawn by third persons ; but 
Abbott Ld. C. J. adhering to the opinion he had 
expressed, Brougham did not further press the 
argument upon the jury. 

Verdict for the plaintifi^ damages 1501 

Scarlett J E. Lawes and Bingham for the plaintiff. 
Brougham and Tindal for the defendant 



So also in the case of The King v. Watson^ 2 Stark. N. P. C. 
158., Holroi/dJ. is reported to have used these expressions: — 
** I have understood the rule to be, that if you propose a ques- 
tion to a witness, and he declines to answer it, his not answering 
can have no effect toith the jurj^" And see Lord Eldon's opi- 
nion, in Lloyd V. Passingham, 16 Ves. 64., to the same effect. 

Notwithstanding the deference due to these high authorities, 
it may perhaps be doubted whether these dicta be not incon- 
sistent with the general principles, on which the rules concern- 
ing the right of witnesses to refuse an answer to questions 
have been established ; or whether, at least, they ought not to 
be confined to those cases where the objection to the question 
is, that it tends to subject the witness to infamy ; where the 
objection is, that the answering the question may subject him 
to forfeiture, penalty, or punishment (which was the nature of 
the objection in the principal case ; for the hand-bill was not 
produced, so that there was no evidence that the publication 
Was discreditable to him» or that, if established, it would render 
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him liable to punishment^ but only that there was an intention ldS6* 
of founding criminal proceedings upon it), it seems open to con- 
tend, that there is no reason why comments should not be 
made on the fact of the witness's refusal to answer, with a Blaiemobi. 
view to satisfy the jury of the truth of the fact suggested in 
the question. 

It would seem that the witness is sufficiently secured from 
penalties, punishment, or forfeiture, if he is not compelled to 
say any thing which would be evidence against him in proceed- 
ings instituted with those objects ; and as neither the inferences 
of counsel, nor the opinion of the jury, could hare that e£(ect, 
it appears as unreasonable to prevent counsel from drawing the 
one, as it is impossible to prevent the jury from forming the 
other. The conclusion, indeed, is so obvious, that the only 
way of preventing the jury from forming it, is by declaring, 
consistently with the opinion said to have been expressed by 
Lord EUenborough in Rex v. Letoisf 4 £sp. N.P.C. 225., and by 
Lord Ahafdey in Macbride v» Macbride, ibid. 242., not merely 
that the question need not be answered, but that it ought not 
to be asked. It is, however, to be observed, that both these, 
were cases where the tendency of the question was to degrade 
the witness, not to subject him to penal consequences; and 
Lord AlvanUy expressly confined his opinion to questions 
<' which have a direct and immediate e£fect to disgrace or dis- 
parage the witness." With respect to such questions, there 
may be more reason to adopt the principle laid down by Ab' 
boll Ld. C. J. in the principal case, and by Holroyd J. in Rex 
V. WaUon ; as the ill opinion of the jury, and of the persons 
present in court, forms part of that disgrace and infamy from 
which the Court is to protect the witness. Yet even in these 
cases, the inference being so obvious, where the witness de- 
clines to answer, the only complete protection is to refuse to 
allow the question ; and this course, though supported by the 
cases cited above, does not seem to be according to the gene- 
ral current of authority, and is certainly at variance with gene- 
ral and unopposed practice. 
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Guildhall, 
ikfoy 19. 

If a man sells 
goods to be 
delivered on a 
future day, 
and neither 
has the goods 
at the time, 
nor has en- 
tered mto any 
prior contract 
to buy then^, 
nor has any 
reasonable 
expectation of 
receiving them 
by consign- 
ment, but 
means to go 
into the mar- 
ket and buy 
the goods 
\¥hich he has 
contracted to 
deliver: he 
cannot main- 
tain an action 
for damages 
for non-per- 
formance of 
the contract. 



BRYAN V. LEWIS. 

This was an action against a broker for negligence 
in the sale of a certain quantity of nutmegs. 

In February 1823, the defendant sold the nut- 
megs to one Dawson^ to be delivered on the 6th of 
May following. 

The warrants for the nutmegs were tendered to 
the purchaser on the 6th of May^ but he was 
unable to pay for them. It also appeared that 
Dawson was a minor, and a person of no property 
or expectations. 

It was proved that the plaintiff was not the 
owner of the nutmegs at the time of making the 
contract, and that he had bought them on the 
following 9th of March. 

A question was likewise made whether the de- 
fendant had been employed by the plaintiff to sell 
the nutmegs, or by a person of the name of 
Sentence. 

Abbott Ld. C. J. I am clearly of opinion that 
this action cannot be maintained; I have always 
thought, and shall continue to think, until I am 
told by the House of Lords that I "am wrong, that 
if a man sells goods to be delivered on a future 
day, and neither has the goods at the time, nor has 
entered into any prior contract to buy them, nor 



Lewis. 
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has any reasonable expectation of receiving them 1826. 
by consignment, but means to go into the market Bbyah ' 
and to buy the goods which he has contracted to ^ r- 
deliver, he cannot maintain an action upon such 
a contract Such a contract amounts, on the 
part of the vendor, to a wager on the price of the 
commodity, and is attended with the most mis- 
chievous consequences. 

Campbell^ for the plaintiff, observed, that how- 
ever beneficial such a law mi^t be, it woidd at 
first introduce a most material change in the pro- 
ceedings of the Royal Exchange. 

Abbott Ld. C. J. The law is not new, and if 
it had been acted upon during the last twelve 
months, much of that distress which now presses 
upon the community would have been avoided. I 
am anxious my opinion should be known, that if 
wrong it may be corrected, and if right that it 
may be acted upon. However, to give the plain- 
tijflf an opportunity of having my opinion re- 
viewed, I shall put it to the jury to say whether 
the defendant was employed by the plaintiff to sell 
the nutmegs. 

The jury found that the defendant was not em- 
ployed by the plaintiff to sell the nutmegs, upon 
which the plaintiff was nonsuited. 

Nonsuit, (a) 

Gumey and Campbell for the plaintiff. 
Scarlett and Comyn for the defendant 

(a) Under the civil law it is not essential to the ralidity of 
the c^mtract of sale, that the seller should at the time of 
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1896* making the contract have the ownership of the thing sold: 
** Accedere oportet rem de qua tradend4 contrahatur. Quales 
res sunt omnes quae sunt in commercio; etiam spes velati 

jactus retis; res futurs et res aliens." Heinecc. Elem* 

Jur. lib. iii. tit. xxiv. Pothier, in his essaj on this ^sobtract^ 
observes, ** he contrat de vente ne consiste pas dans la 
translation de la propri^t^ de la chose vendue ; il soffit poor 
qu'il soit valable que le vendeur se soit valablement oblig^ de 
faire avoir k Tacheteur la chose vendue, et Fobligation qull 
en a contract^ ne laisse pas d'etre valable, quoiqa'il ne sott 
pas en son pouvoir de la remplir par le refus que fait le pro* 
prl^taire de la chose de consentir k la vente; il suffit que ce 
que le vendeur a promis ait 6t€ quelque chose de possible en 
vol quoiqu'il ne fdt pas en son pouvoir.'* De Cent, de Vente, 
part i. sect. 2. See Blackstone's definition, of sale, 2 Blac 
Comm. 446., and the judgment of Lord Chancellor Parker in 
Cuddie v. Rutter, Vin. Abr. vol. v. p. 540. S. C. 1 Peere Wil- 
liams, 570. 



GuiLDHAtr^ THORPE & UXOR v. BOOTH. 

Jfay22. 

The statute of Xhis was an action against the maker of a pro- 
no bar to an missory note. The defendant pleaded the general 
action on a jgg^^ ^^d the Statute of limitations. The note 

promissory , , 

note, payable had been given to the plaintiff's wife before her 
*^ demand,'' marriage. The following is a copy of the note: — 

It presented 

for Myment « MariA 12. 1813. 

jSrtbSrc " Twenty.four months after demand, I promise 
the action ^ pay my sister Frances Booth the sum of seven 

commenced. i •■ 

hundred pounds. « Joseph Booth." 

The note was presented for payment on the 
«8th of /fi«« 1885. ~ ._ 
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Scarlett f for the defendant, contended that he 1826. 
was entitled to a verdict, as no evidence had been 
given by the plaintiff, to take the case out of the 
statute. In Christie v. Fonsick, Selw. N. P. 361. 
6th edit, Mansfield C. J. is said to have held, 
that on notes payable on demand, the statute runs 
from the date of the note, and not from the time 
of the demand. 

Gurnet/ and H. I. Stephe/it for the plainti£^ con- 
tended that it was unnecessary to give any such 
evidence, as the cause of action did not accrue 
until twenty-four months after demand mad^ ; and 
no demand was made upon the defendant until 
June 1823. They cited Holmes v. Kerrison^ 
2 Taunt 323., as an authority. 

Abbott Ld. C. J. This is certainly a point of 
some doubt and difficulty ; but I am of opinion, 
on the authority of Holmes v. Kerrison^ that the 
statute of limitations will not in the present case 
be a bar to the plaintiff's right to recover on this 
promissory note. But that my opinion, if wrong, 
may be corrected, I shall give the defendant liberty 
tp move td enter a nonsuit. 

Verdict for the plaintiff, (a) 

Gumey and H. /. Stephen for the plaintiff. 
Scarlett and Abraham for the defendant 



In the following Trinity Term, Scarlett moved 
for a rule to shew cause why a nonsuit should not 
be entered, but the Court reused the rule. 

(a) See the authorities collected, Manning's Dig. Index, 802. 
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MERLE and Another, Assignees of BROOKES, 

a Bankrupt, v, MORE. 

In an action JISSUMPSIT. 

neesofa The Ect of bankruptcy, relied on by the plain- 

bMkropt'imly ^^ ^^^ ^^ assignment by Brookes^ by deed, of 
allow his all his property, which it was contended was 
beforel^e fraudulent And in order to prove the circum- 
}***^R^cy stances under which the deed was executed, the 

to give m ' 

eyidence pri- attorney of BrookeSj who prepared the deed, was 
mu^icatioMi Called, and asked to a communication made to him 
though offered \yy ^jg client. On its being objected that the corn- 
act of bank- raunications spoken to were privileged, and there* 
"*^' fore inadmissible, WUde Serjt. proposed- that the 
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bankrupt, who was present, should waive his pri- 1826. 
vilege, and allow the attorney to give the evidence, ' Meblb ' 



Vaughan Serjt. resisted this, and argued that 
this would, in effect, be making the bankrupt a 
witness to prove his own bankruptcy, for which 
purpose he was by settled rule of law incompetent. 

Best C. J. I think the privilege is the pri- 
vilege of the client, and he may waive it. If the 
bankrupt is present, and consents to the witness 
giving the evidence, I shall receive it. 

This was then done by the bankrupt, and the 
plaintijflfs obtained a verdict {a) 

Wilde Seijt- and F. Pollock for the plaintiffs. 
Vaughan and Laxces Seijts. for the defendant. 



{a) The incompetency of the bankrupt to support the commis- 
sion is said to be founded on the interest of the bankrupt in the 
verdict^ and the consequent danger of falsehood. It is evident 
that this reason does not apply to the competency of the bank- 
rupt to waive the privilege, as the credibility of the witness can- 
not depend on the person by whom his permission to speak is 
given. The position, that the client may waive his privilege, is 
laid down in the treatises on evidence, but no authority is 
given, and the case is certainly of very rare occurrence. The 
subject was much discussed in the proceedings before the 
House of Lords concerning the abuses in Greenwich Hospital, 
and in three instances on that occasion were the clients, afler 
objection by their former counsel, allowed to waive their privi- 
lege, and the evidence was received. Howell's State Trials, 
vol. xxj. pp. S^l. 358. 408. In the principal case, the evidence 
proposed might have been admitted as not within the privilege, 
the communication not having been made with a view to a 
cause theri existing, or about to be commenced. WiUiams ¥• 
Mundie^ supra, M. 



V. 

More. 
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w»TMn.««, MACDOUGAL v. YOUNG. 

May II. 

In an action This was an action by the impropriate rector of 
under 57 17. 8. the parish of St. Helens^ Bishopsgate^ in the city 
«7 \f • (-^^ of London^ to recover the amount of certain pay- 
dence that the ments due in lieu of tithes, under the 37 H. 8. c. 12. 
de^have The first count set out part of the statute, 
been acted on ^nd the decree thereon, and averred the enrolment 

inthedifferent ^ , , rni i , *• ...i 

parishes in of the latter. There were other counts lor tithes 
i^mkaibie to bargained and sold, and on a special agreement for 
prove that the a fixed yearly payment. PJeas, nil debet generally; 
benTenroiied, sccoudly, that the Said order, direction, or decree 
bri^ foSr' was never enrolled in the Court of Chancery, ' 
in the present After putting in the statute book, in which the 
the^Courtof decree is printed together with the statute, and 
^^'**°^^®^- proving search amongst the records of the Court 

of Chancery, and that no enrolment of the decree 

was there found, 

Onslow Serjt, for the plaintifi^ offered evidence of 
the usage in different parishes in London^ to show 
that the statute and decree had been always acted 
on ; and he relied on 1 Ventr. 257-, Knight v. 
Dauler, Hardr. 303., and Thurston v. Slatfbrd^ 
lSalk.284. 

Wilde Serjt. The payment by other persons in 
other parishes can be no evidence of the right in 
this, any more than the payment of a quit rent 
in one manor could be evidence of the right in 
another. 
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Best C« J. I do not ^ec^ive the payment of 
tithes in one parish as evidence of the right in an- Macoougm. 
other J a custom m one parish cannot be proof of -^^^^^ 
any custom in another; but when I find in the 
printed dttrtutes a copy of this decree, and find 
that no enrolment now exists, I think the plaintiff 
is entitled to go into secondary evidence of its 
having been emrolled, otherwise parties would be 
prgudiced by the negligence of those who have 
the custody of the records* Tlie best secondary 
evidence would certainly be that the decree has 
beea acted on in the parishes itffected by it A 
copy of a recovery acted on has been held to be 
evidence of a lost recovery ; and it cannot be sup- 
pckied that persons would have submitted to tlfift 
decree unless they knew thenlselveB bound by it* 

Several incumbents and tithe pwners wefe then 
called \ but they proved no uniform usage, and the 
pe3nQMnt8 in the diflbrent parishes appeared by 
their evidence ix^ have been inade on no oertiua 
rule. 

Verdict for the defendant on the first oountf 
and on 1^6 issue (^ the enrokneni^ and for 
the fdaintiff on the olher cx>uats« 

i 

OiUUftB Se^ and Henderson Sot the {rfaintift 
WiUe Serjt. and Patteson for the d«feiid«9U 
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GcnLDKAix, CLARKE V. KING. 

In an action jlssuMPsiT on a special agreement, whereby the 
on wTap-eeT' defendant agreed to sell and assign to the plaintiff 
mentforthe ^ certain public-house ; with the usual money 

purchase of a * ' •' 

public-house^ COUntS. 

^SiiSion^ The agreement contained stipulations on both 
and liquidated sides, and the parties bound themselves for the 
non-perfonn- due performance in the sum of 100/. as liquidated 
bSS i)2ti« damages. The plaintiff had paid a deposit of 40/. 
havinff made On the day fixed for the completion of the pur- 
tbe agree? chase the parties met, and it was found that the 
ment, that the defendant was unable " to make a good and proper 

plaintin was . ^ , o i^ r 

entitled to assignment of the victualler's and other licences" 
3^^, ** necessary to carry on the business, which by the 

agreement he had engaged to do. 
• It appeared in evidence, that the plaintiff was not 
prepared to pay thfe purchase money on the day of 
the meeting, and it was thereupon contended, by 
VaiLghan Seijt for the defendant, that as the plain- 
tiff sued on his agreement, that was the foundation 
of his action, and therefore, before he could recover 
any thing from the defendant, he must shew com- 
plete performance, or readiness to perform on his 
part ; that the parties having agreed on the amount 
of the damages on breach of the agreement, the 
plaintiff was entitled to those damages or none. 
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Best C. J. I am of opinion that as neither 
party has done all that was incumbent on him, 
the agreement is entirely vacated ; the plaintiff 
cannot therefore recover the penalty, but I think 
he can his deposit, the consideration for it having 
entirely failed. 

Verdict for the plaintiff 40/. 



305 



1826. 




Wilde Serjt. and Patteson for the plaintiff. 
Vaughan Serjt for the defendant. 
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WESTERN CIRCUIT.— DEVON. 
Coram Abbott Ld. C.3. 



BnTiB, ROWE V. GRENFEL.(a) 

Ayguii 9. 

In trover for Trover for 100 tons of coppen 

copper ore fhe defendant was proved to have converted to 

raised under . * . ^ i . i 

thepiaintirB his own use a certain quantity of copper which 

tSt the pre- ^ad been raised under Lemellyn Moor; and, to 

sumption that prove that this copper belonged to the plainti£^ it 

the minerals was shewn, that Lemellyn Moor was part of an 

ArfST5e estate of thirty-six acres, called Nansmettyn. The 

of the land plaintiff became possessed of this estate in 1814, as 

Stted by'the the witness said, by purchase ; but na deeds nor 

^"CTtofSe P^y^^^t ^f purchase-money were shewn. From 

minerals by 1814 up to the present time he had occupied and 

andthTuser farmed the estate; had cut down and planted 

bv persons not trees, and had built and pulled down out-houses ; 

the owners oi 

the soil. and, in fact, had had undisputed enjoyment of the 



(a) This case would have been reported in a former number 
but for the bill of exceptions tendered at the trial ; as we can- 
not find that the bill of exceptions is likely to be proceeded on, 
we h&ve inserted it here. 
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iNirfiiiee of * the land But at the tini« of his oomiiig lit*. 
into pdssesaios thene was a shaft far tin* and one 
for copper^ which had recently been worked by 
certain persons called the P^Ar Company^ who had 
raised tin from it In 18^, the j^ntiff sunk two 
ahaffaf, and raised soma copper^ whidi the East 
Critmis Adventurers^ who were the real defendants 
in this case, seized and sold, and continued to 
seize all the plaintiff raised until 1821, when they 
took possession of the mine, and continued wotL- 
ing it, and selling the copper, up to the time of 
the action. 



Upon the plaintiff's counsel closing his case 
here, Abbott Ld. C J. said that the plaintiff must 
be called ; but on PeU Seijt. pressing that the case 
might go to the jury, in order that he might hiave 
the benefit of a bill of exceptions to the direction. 
His Lordship proceeded to sum up. 

The question for you to consider in this case is, 
whether the ore raised under LemeUyn Moor be- 
longs to the plaintiff; and this action is maintainable 
in two respects, either possession, which as against a 
wrong-doer is 8uffi(nent ; or, if the plaintiff was not 
in possession, then in reject of his right or title. 
Now, in regard to the first question, it can hardly be 
contended that the plaintiff had ever any actual pos- 
session, the ore purchased by the defendant having 
been raised by persons adverse to him. If that be 
so, you are next to consider had he right or title. 
Speaking generally, the possession of lands is evi- 
dence that the possessor has the highest interest 
known to the law, and a fee-simple will be pre- 
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1^* ^ suined ; and in various cases it will . be ' presumed 
that the fee-simple of the land carries with it the 
right to the minerals ; but that presumption is not 
universal, because in mining countries the right to 
thd minerals and the fee-simple of the soil are 
frequently in different persons ; the twt> things are 
frequently for many generations separate ; and we 
know that in conveyances of lands the minerals 
are not uncommonly excepted. It is for a jury, 
therefore, to exercise their discretion on all the cir- 
cumstances before them to ascertain this question* 
It appears that the plaintiff came into possession 
of this estate in 1814, and from that time has held 
it under circumstances from which you may cer- 
tainly presume the fee-simple of the land to be in 
him; and then you are to say whether you will 
also presume a title in him to all the minerals 
under the surface. Now you find that shortly 
before the plaintiff came into possession, some 
other persons, not the owners of the soil, had 
sunk shafb, had worked the mines, and, amongst 
the ore, copper in small quantities had appeared. 
In 1820, the plaintiff sinks a shaft for copper, and 
raises a few tons. This the East Crinnis Company 
take away, and from time to time cai;ry away what 
further he raises until 1841, when they take pos- 
session of the mine, and have continued working 
it ever since. 

Now looking at the possession and enjoyment of 
the land, and at the want and absence of enjoy- 
ment* of the minerals, both before and afler the 
plaintiff became possessed of the land, it is for you 
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to say whether he has made out to your datis^ 
faction that these minerals belonged to him. 

Verdict for the defendant j upon which a bill q^* 
of exceptions was tendered. 

Pell, Wilde, Serjts., C. F. WilUams, Erskine and 
Carter for the plaintiff. 

Adam, Selwyn, R. Bayly, Manning and Tucker 
for the defendant 



CASES 

ARGUED AND DECIDED 

AT NISI PRIUS, 

IN K.B. 

AT THE SITTINGS IN AND AFTER 

TRINITY TERM, 
7 Geo. IV. 1826. 



ADJOURNED SITTINGS IN LONDON. 



REX V. ROWLAND and Others. GuildhaixJ 

July 3. 

This was an indictment for a conspiracy.' Before in an indlct- 
the case was opened, fi'carfe//, for the prosecution, ™^eJ^^'' 
applied to have two. of the defendants acquitted, sons, the coun- 
that he might call them as witnesses. wcutlon hasa" 

On the counsel for the other defendants observ- ^h ^jj?** 
ing, that he supposed he had no power of objecting, case, to the 
Abbott Ld. C.J. said, I think you have not; they Jl^J^aSLdLt 
must be acquitted now. (a) he intends to 

* ^ callas a¥?it- 



(a) In trespass^if one, whom the plaintiff . designed to make 
use of as a witness, be by mistake made a defendf^ the Court 

VOL. I. £ E 



ness. 
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i?^^ Verdict of guilty against all the other defend- 

ants, except the elder Rowland. 

Scarlett and Brodrkk for the prosecution. 
Gtamey for the defendants. 




will, on motion, give leave to omk him, and have his name struck 
out of the record, even after issue joined ; for the plaintiff can 
in no case examine a defendant, though nothing be proved 
against him. Bull, N. P. 285. 

As to the right of a defendant, against whom nothing is 
proved, to be acquitted in order to give evidence for liis co- 
defendantSi see Wright v. PauUn^suprQi 128« 



Hi ■ t I H Ir^W— H* 



Guildhall, SANDERSON V. NESTOR. 



Theynth- Indorsee against the acceptor of a bill of ex- 
drawing a 1 
juror by con- Change. 

lent of the ^u action had been brought in Ireland by the 

partiei u no . . 

W to a future plaintiff against the defendant on the same bill, 
^e^ci^ of when, by the consent of the parties, a juror was 
^^^^ withdrawn. 

Scarlett contended, that this was an agreement 
between the parties to terminate the dispute, and 
was therefore a bar to the present action. 

Abbott Ld. C. J. was of opinion that th^ action 
was not barred, and the plaintiff had a verdict for 
900/. 

The Attomey-GeneraU Gumey^ and Abraham for 

the plaintiff. 

Scarlett and Chitty for the defendant 
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GLOVER V. THOMSON. 



Guildhall, 
Oct. 14. 



jissuMPsiT by indorsee of a bill of exchange against ^^^n^"^ 

the acceptor. on a lost bill of 

The bUl was lost The clerk of the plaintiff's Jhettdi? 
attorney proved that he had lost a bill from which ^^^^ 
he had drawn the declaration in the cause, and that bill became 
it was correctly set out in the count. He proved ^"ff 'the payee 
also, that before the loss of the bill it had been ofabuiofcx- 
shewn to one Reynolds^ and that the loss occurred \m% with 
after the cause was set down for trial. The record 5" "^^ * ll 

dorsea on it, 

shewed that this was after the maturity of the bill to another, no 
as stated there. Reynolds being called, proved q^S^"onhe 
that the bill shewn him had an acceptance in the handwriting of 

the indorse- 

defendant's hand-writing. Pugh^ another witness, ment. 
proved that he had received from the drawer, who 
was also the indorser, a bill indorsed with his name, 
corresponding with the bill set out in the record, 
and had delivered it to the plaintiff; and that both 
these transactions were for value. The plaintiff's 
attorney then proved that he had received the bill 
on which the action was brought from the plaintiff, 
and handed it to his own clerk, directing him to 
draw a declaration from it, which he saw him do. 
The draft of the declaration was then put in, and 
read as evidence of the bill. 
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Abbott Ld. C. J. (the cause being undefended) 
said that the proof was perfectly satisfactory. 

Verdict for the plaintifil 



Piatt for the plaintiff. 



In Hamard v. Robinson^ Sittings after Michadma* Term^ 1826^ 
which was also an action by the indorsee against the acceptor 
of a bill lost afler it became due, Campbell and Pattaon^ for 
the defendant, objected that the action could not be supported 
without production of the bill ; that the only remedy was in 
equity; and they cited Pierson v. Hutchinton^ 2 Campb. 211. 
Davuv. Dodd, 4 Taunt. 602. and Poole y. Smith, Holt, N. P. C. 
144. For the plaintiff, Gtfnt^y aiid Chiiiy ated lAmgr. Bailie^ 
2 Campb. 214 n. Williamson v. Clements^ I Taunt. 52S. . Bromm 
▼. AfessiteTf 3 M. & S. 281. the principal case, and Dart ▼• 
Hinks, King's Bench Sittings afler Michaelmas Term, 182Q» 
which he cited from one of the briefs in the cause, but it did 
not appear whether the point was argued. 

LUtledale J. expressed a strong opinion against the right of 
the plaintiff to recover, and directed a nonsuit, with liberty to 
the plaintiff to move to enter a verdict. 

See also Dangerfield v. Wilhy, 4 Esp. N. P. C. 159. Mayer 
V. Johnson, 3 Campb. 324. Champion v. Terry, 3 Br. & B. 295. 



MYERS V. TAYLOR. 

GOILDBAIX, 
Oct. 16. 

In this case Chitty, for the defendant, put in a plea 
darrein conti' ptus oarretn cotittnuance on paper. 

mutnce mzj he 
put in at fitft 

priuiw^on Piatt for the plaintiff objected that it should be 

'*'^* on parchment ; that it was a record of the courts 

and as such should bl3 on parchment. 



See FUch v. Toulmin, 1 Stark. N. P. C. 62. LavM v. Eastaffi 
3 T. R. 554. Prince v. Nicholson, 5 Taunt. 333. 
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Chtity mentioned a case at Nisi Prius where the 1826. 
plea was received on paper, and it was said, that the m^is 
oflScer would transcribe it on the Nisi Prius record. _ »• 

Tatlob. 

Scarlett amicus curce said it was unnecessary to put 
in the plea on parchment. The defendant comes 
at Nisi Prius, and says that a particular fact has 
happened since the last continuance : this used 
formerly to be done ore tenus, and the officer put it 
on record : the defendant's putting it on parchment 
is nothing. 

Abbott Ld. C. J. was at first inclined to reject 
the plea, but afterwards he received it, observing 
that it was the duty of the associate to transcribe 
the plea on the Nisi Prius record. 

No motion was afterwards made to set the plea 
aside, but the plaintiff replied to it. 

Piatt for the plaintiff. 
Chitti/ for the defendant. 
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GoitDHALt, ALEWYN and Another, v. PRYOR and Another. 

Oct. 18. 

JLS'for^ This was an action for a breach of contract in not 
non^eiiveiy delivering certain quantities of Galipoli oil, in 
H J^tkat in puTSuance of the following contract. 

an agreement 
** for the defi. 

veryofgooa« « iowrfon, 30th MoTch, 1825. Sold this day, 
be deHwedT ^7 o^der of Messrs. Fry or y Turner ^ and Co. all the 
with ail con- Galipoli oil on board the Thomas. Captain Nichols, 

▼enient ^peed, . -^ . i 

hui not to ff*- above ninety tuns, say thirty to forty tuns (more 
dayp^^ or less) direct from Galipoli, on arrival in Great 
r"dd-^° ***ne Britain, at 54/. per tun of S36 gallons, duty paid, 
that day kfi^ usual allowance for dirt, grease, and water; to 
^dSran?^ ^® delivered by sellers on a wharf in Great Britain, 
if the;^do not to be appointed by the buyers, with all convenient 
(without* de- speed, but not to exceed the SOth day of June 
dor)^e^^"" ^^^ ^"d taken at the king's landing scale, and to 
roe9^ is null be paid for in fourteen days from landing in ready 

money, allowing seven months' discount. The 
above oil to be delivered to the buyers in bond, 
Bud the present duty of 15/. 13*. per tun of 
252 gallons, and seven months* discount thereon, to 
be deducted. Signed, Stephen Cleasby, broker. 
N. B. The above-mentioned vessel to call off 
FalmoiUh for orders.'* 

The ship did not arrive till the 4th or 5th of Jub/ 
1825, and therefore the oil could not be delivered 
before the SOth of June : on the arrival of the 
vessel the oil was tendered, but the plaindffi declined 
to accept it, and brought the present action. 
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Scarlett and F. Pollock objected that the KctisfA 
was a comlition precedent to the sale^ and that th« 
sellers meant, not to warrant the arrival of the oil by 
the dOth of June J but that if the oil did not arrive 
sooner, the buyer would not be bound to accept it. 

Abbott Ld. C. J. expressed himself clearly of 
opinion that such was the construction of the con^ 
tract in point of law, and (tirected a nonsuit 

Many at and Campbell for the plaintifi^. 
Scarlett and F. Pollock for the defendants. 




See Boyd v. S^ff^th 2 Campb. 326- Hawt v. Humbk^ 
ibid. 327 n. Idle v. Thornton^ 3 Campb. 274. Shadforih v. titg- 
gin^ iUd* 385. Btuk v. Spence^ 4 Campb. 329. 



EAST INDIA COMPANY v. PRINCE and q 



Another, Assignees, &c. 



mXABAZXy 
0^18. 



This was an issue out of Chancery, to try whethtt A. without 
on the 1st of July 1822 the plaintiflS had any debt SSSS^bO^^ 

exchange to 
A. ft B. who receive the amount from the acceptor. SenMe that the acceptor, dbco- 
verfaig the money to have been paid on a mistake of iwt% may reoorer it «tfafer ai 
money bad and received by A. & B. to his use, or as money paid by him to A*s. An 
acknowledgment, to take a case out of the statute of limitations^ may be inferred firom 
the conduct of the party, without any verbal promise or admission. Therefore, where 
the acceptor, under the circumstances above stated, bdng sued by the party to whmn the 
bills reaUy belonged, gave notice to A. & B. that, in the event of a venuct passins agM«t 
him, he should be entitled to recover the sum previouslv paid on the mils mmi the 
parties to whom it was paid, and A. & B. in consequence advised partknlar proceedings 
m the defence, and continued during the whole course of the action to be consulted and 
advise upon it; this was held sufficient evidence to warrant the jury in finding an ac- 
knowledgment by A. of a debt due by him, so as to enable the acceptor to succeed in 
an action against him for money paid, or to prove under a commission of bankmpt 
against him, notwithstanding the statute of limitations. 
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Eait India 

COMFAKT 

Paince dad 
Another. 



proveable against the separate estate of James 
Cardf SL bankrupt, under a commissioa issued 
against him on November 10th, 1821. 

. The debt, if any, arose in respect of several bills 
of exchange drawn in India upon the plaintiffs, 
in the year 1809, and accepted by them. They 
were all payable to W. Hope^ Esq., a gentleman 
resident in /n^fio, and transmitted by him to the 
bankrupt Ckird in London. Card managed Hope*^ 
a£&irs in England under a power of attorney, 
(which is particularly set out in Murray v. East 
India Company^ 5 B. & A. 204.,) and supposing 
that that power authorized him to indorse bills for 
Hope^ he indorsed the bills in question, as per 
procuration of Hope^ to Messrs. Davies and Cardy 
a firm in which he was himself a partner. These 
indorsements were made after the death of Hope ; 
but this circumstance was not known to the 
plaintiffs or to Card at the time when the bills 
became due ; at which time the plaintiffs paid them 
to the bankers of Messrs. Davies and Card, and 
the money so paid was afterwards paid over to 
Messrs^ Davies and CStxr^f themselves. The plaintiffi, 
at the time of their paying the bills, were iully 
cognizant of the terms of the power. The 
administrator of Hope, in 1816, (within six years 
after administration granted to him, but more than 
six years after the payment of the bills) sued the 
plain ti£& on the biUs, and obtained judgment in his 
£ivour in Michaelmas Tertrif 1821, on the ground 
that the terms of the power of attorney did not 
authorize Card to indorse bills for ffope. 
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To take the debt out of the ' operation of the 
statute of limitations, the following evidence was 
given. Before the commencement of the action 
of Murray v. East India Company ^ certain pro- 
ceedings had been instituted by the representatives 
of Hope against the Company^ which after some 
time were discontinued, and that action was 
brought On April 17th, 1812, very shortly after 
the commencement of those proceedings, Mr. 
Smithy the attorney for the Company, wrote the 
following letter to Mr. Healings the attorney for 
Mr. Murray^ the then plaintiff, in answer to a 
proposal that the action then contemplated should 
be tried in assumpsit, to which form of action the 
Company were then supposed not to be liable, (a) 
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EaatIndka 
CoMPAine 

Another. 



" Sir, — In answer to your letter of this day I 
beg to say that, as in the event of Mr. Murray* s re- 
covering against the East India Company the 
money paid by them on the bills of exchange in 
question they will be entitled to recover the isame 
back from the parties to whom it was paid, I 
cannot, on the part of the Company, consent to 
waive any objection to the form of the proceedings, 
without their previous concurrence." 

A copy of this letter was sent to Messrs. Vizard 
and Hutchinson^ the attorneys for Messrs. Daoies 
and Card, who, on April 20th, wrote to Mr. Smith 
as follows : — 



(a) See Murrain ▼• East India Company^ 5 B. & A. 204. 
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ttfts* ^ " Sir, —We are much obliged to you fw thecupy 
tff Mr. HedSng^s letter, and of your answer, iqxm 
which we have seen Messrs. Domes and Cord!^ who 
instruct us to say, that under the peculitf ciicuoi* 
stances of the demand, they cannot oodsent tn 
waive any objection to the ibrmof tiie pr< 
firoposed to be adopted.^ 




• . ^ -. » e , ir 



e lorm oi xne froccc^' 

99 



No other exjM^ess intimation of any intention le 
hold Davies and Card^ or either of thetn, liable^ 
was given till after the judgment recovered agaiiftt 
tiie Company in Murray v. East India Company 
in 1821 . During the whole course of the original 
proceedings, and of the substituted action of 
Murray v. East India Company^ Dmnes and Card 
were constantly consulted on the part of the East 
India Company^ and received intimation of every 
. step taken in the cause ; they advised, and attended 
consultations on it till the dissc^ution of their part«> 
nership, about 1815; and subsequentiy to that 
time both Card and Dames were consulted, and 
acted in the same manner. 

Marry at for the defendants. The issue is, whe- 
ther there was any debt due from Card to the plain- 
tiffs so as to charge Card's separate estate proveable 
under the commission. He then proceeded to argue, 
1st, That there was no debt due at all ; the plaintiffi 
having acted with full knowledge of the circuoK 
stances, or, at least, with the same knowledge that 
Card had : for no one knew of Hope's death. 2dly, 
That there was no debt due from Ore/ individually ; 
the proper action, if any, being an action of money 
had and received, against Davies and 
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*dly. That the action against Card^ if any could i^*i 
be maintained, would be an action for the tort EjMbmA 
committed by him in improperly indorsing the Oamatt 
bills ; and, therefore, for unliquidated damages. pKims «iMt 
4thly, That at aU events, there being a debt jointly A*»***^ 
due from Davks and Card^ that the plaintiffi could 
not prove against the separate estate of one, ex- 
cept for the purpose of dissenting from his certifi- 
cate : and, 5thly, That at all events it could not 
be proved, as not having accrued within six years 
of the act of bankruptcy ; for the statute is only 
prevented from operating where there is a promise 
to pay, or at least a direct acknowledgment of 
UabiUtr/s not a mere admission that the debt is 
unpaid. 

The points arising on the nature of the debt, 
and its proveability under the commission, were 
reserved, by the concurrence of the parties, for 
the opinion of the Court ; and no notice therefore 
is taken of them here, except as far as they were 
necessarily involved in the remaining question as 
to the statute of limitations. 

Abbott Ld. C. J. in summing up to the jury 
on that question, said, that for the purposes at least 
of that question, the words of the issue might 
be considered equivalent to these, — whether there 
were at the time in question a separate debt due 
from Card to the plaintifis. The questions arising 
on the bankruptcy need not be discussed here; 
but two questions necessarily arise ; first, whether, 
independently of the bankruptcy and statute, 
there were any and what debt due from Card to 
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1826. the plaintiffi ; because upon* that question will 

B««T Imma depend the construction to be put on the evidence 

CoMFAinr given to take the case out of the statute : and, 

PBoiaB and Secondly, whether, if there be such a debt, there 

^"**^^^ is evidence to take it out of the operation of the 

statute. 

Independently of the bankruptcy and statute of 
limitations, I am of opinion that there was a separate 
debt due from Card to the plaintiffi. The money 
being paid under a mistake of fact as well as of 
law, may be recovered on discovery of the mistake 
of fact, that is, of Mr. Hopf^ death. But then 
the defendants say, that the money was money had 
and received by Davies and Card to the use of the 
plaintiffs. But I think it is equally correctly de- 
scribed as money paid by the plaintiffs to the use 
of Cardi he having taken upon himself to give a 
title to the bill, and having first put it into circulation. 

Then as to the statute of limitations, it appears 
that the action by Murray was commenced more 
than six years after the payment of the bills ; that 
both Davies and Card were informed of the action, 
attended consultations, advised on the mode of 
proceeding, and were continually informed of the 
progress of the action ; but that no intimation was 
given to either of them till after judgment was 
obtained against the Company, of any intention to 
hold them or either of them liable, unless such an 
Intimation be contained in the letter of the 17th of 
April 1812. If such an intimation were then given, 
the conduct of the party receiving it would have 
looked strongly like an acknowledgment 
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He then stated that letter and the answer re- 
turned to it by Messrs. Vizard and Hutchinson^ and 
then said, the whole question resolves itself into 
this : Are you of opinion that Card then consented 
to be considered as liable to pay to the East India 
Company ? for if he then did, you must clearly 
infer from his continuing the same conduct after- 
wards, that he continued to contemplate the same 
liability. The present defence made for him is not 
merely that their claim is barred by the statute, 
but that, on ' several grounds taken, he was never 
liable to them, and this may be material for your 
consideration : the question for you is, whether at 
the time that he received this intimation, and con- 
tinued acting in aid of the plaintiffs, he considered 
himself liable, and consented to be so considered. 

The jury, which was special, found for the 
plaintiff. 



1^98. 
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«• 

PmntcBftiid 
Another. 



Tindal S. G., Scarlett^ Gumetfy Bosanquet Seijt., 
and Carter for the plaintiffs. 

Marryatf Campbell^ and Evans for the defend* 



ants. 



WEBBER V. VENN. 

« > - 

Assumpsit. Pleas, the general issue; and statute 
of limitations. There was also a notice of set-off. 
A verdict was taken by consent ; but Ajboti; 
Ld. C. J., after stating the pleas on the record, and 
observing that there was also a notice oif s6t-o£^' 
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Notice of teU. 
offea^oohr . 

tkaiepeml . 
ifsoe is pleads 
ed, without 
any other plea. 
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said that it ought to be generally known, that where 
any plea is on the record besides the general' issae^ 
the set-off cannot, by the terms of the 8tiatiite» be 
taken advantage of, unless pleaded. 

Scarlett and F. PoUock &t the plaintiff 
Gumey and Holt for the defendant. 



See Coulson y. Jonest 6 Esp. N.P. C. 50. Tidd's Practice, 
697. 6th edition, 2 Chttty, PI. 474. note (A), Sd edition, con- 



Guildhall, HAWSE and Another V. CROWE, Assignee of 
^'^'^''' RAMSBOTTOM. 



If a vendee un« 
der terms to 
paj for goods 
on delivery, 
obtains po§- 
seanon of them 

S giving a 
^k, which 
is afterwards 
dishonoured, 
he gains no 
property in 
the goods, if 
all ^ time of 
gnringthe 
dieek he bad 
MO rtntoHooif 
gromnd U^ ex" 
(kKst thatrlt 
would be|wid. 



Trover for tallow. 

The plaintiffs sold the tallow in question to 
Ramshottom under an agreement, the principal sti- 
pulations of which were, that the goods should be 
delivered in London^ that the plaintiffs should give 
fourteen days* notice of delivery, and that Rams- 
bottom should pay for them on delivery. 

On the day of delivery, Ramsbottom came to the 
counting-house of the plaintifl^, asked for and re- 
ceived the delivery orders for the tallow, and gave 
a check for 1400/. drawn by himself on the cashier 
of the Bank of England^ payable to the plaintiffi. 
It is the custom of the Bank of England never to 
permit overdrawing ; and accordingly, jRamshotlom 
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having on that day only QL l6s. 6d. in their hands, 
the check was dishonoured. The plaintiffs imme- 
diately gave notice to the warehouseman in whose 
custody the tallows were, not to deliver j but the 
tallow had already been transferred to one JPbr- 
rester. Subsequently, however, the transactions 
with Forrester were rescinded, and the warehouse- 
man delivered the tallow to Crowes as assignee of 
Ramsbottom, under a commission of bankrupt issued 
against Ramsbottom in the mean time. 

Abbott Ld. C. J. The right of Forrester to the 
tallow was determined before this action was brought, 
and Crowe claims only as assignee of Ramsbottonu 
The question therefore is, whether Ramsbottom^ 
when he obtained the delivery orders and gave the 
check, intended to obtain possession of the tallow 
on the terms of the contract, namely, ** payment 
on delivery,'' or not If he had reasonable ground 
to expect that the check would be paid, the trans- 
action was not fraudulent, and the property would 
pass to him : if he had not reasonable ground for 
so expecting, the transaction was fraudulent, and 
the plaintiffs are entitled to recover. 
Verdict for the plauitiffi. 

Cfumey, and Campbell for plaintifi^ 
Scarlett and BamewaU for defendant. 




See Gladstone v. Hadwen, 1 M. A S. 517. T^fhr v. Phtmef% 
3 M.&S. 562. NohleY. Adams, TTwsk. 59. Earl of Bristol v. 
WUsmort, 1 B. & C. 514. KUby v. WiUofh iupra^ 178. 
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ADJOURNED SITTINGS AT WESTMINSTER. 



TULLOCK V. DUNN and Another, Executors of 
^^•^ HANLEY. 

^dut^erai The declaration contained the usual money counts, 
executors, stating promises both by the testator and by the 
uLe f^ 8t». executors. Fleas, general issue, statute of limit- 

2doo??ffiid. ati^"^ ^d a setoff 

that neither a The tcstator died more than six years before the 

ledgment oT* actiou was brought, and both the executors had 
^ec^uto^ within six years acknowledged that tlie plaintiff's 
nor an express demand of 230/. was due, and one of them ex- 
ofth!^, uk« pressly promised that it should be paid. The others 
the case out of had made no such promise, there being some doubt 
there must be whether the payment would be sanctioned by the 
Jl^SS^aU. family. 

Scarlett for the plaintiff contended, that inas- 
much as the defendants had put no plea on the 
record denying assets, they must be taken to be 
in a condition to pay, and that the acknowledg- 
ment of the justice of the demand by both, and the 
express promise of one of them, were sufficient to 
take the case out of the statute. 

Abbott Ld. C. J. I am of Opinion that the 
plaintiff must be nonsuited ; the only count on 
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which he can pretend to recover, is on the account 1^26. 
stated and promise to pay by the executors; I Tdlloc:k 
think, as against an executor, an acknowledgement r^ ^' ^ 
merely is not sufficient to take tlie case out of the Another, Ex- 
statute ; there must be an express promise. The Ha'^^ ^^ 
promise by one only is not enough to entitle the 
plaintiff to recover ; there ought to be a promise by 
both. 

Nonsuit, (a) 

Scarlett and Lawes for the plaintiff. 
Marry at for the defendant 



tL£Y. 



(a) See the judgments of the learned judges in Atkins v. 
Tredgold, 2 B. & C. 23. 



GEORGE V. PRITCHARD. w^tmikstee, 

Nov, 

j4.ssumpsit on a special agreement to sell and y"n^jJ|Je^",^^g^ 
assign to the plaintiff a lease of a public-house, of vendor o? a 
which the defendant was possessed, and other depositTn^^^^ 
premises,, for the sum of 2850/. ; with an averment that the ven- 
that the defendant undertook to make out a good bound to pro- 
and perfect title to the lease. There were also the fo^^g t'ljjj^^ 

usual money counts. ' without an ex- 

The agreement, on which the action was brought, latt^n^o^that 
contained no stipulation for the defendant's title. ^^^^^ 
A deposit of 100/. was paid under it, and the 

VOL.. I. F F 
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1826. defendant produced an abstract of his title to the 
Geoeok premises, without any account of that of the 
^ ^' landlord. The attorney for the plaintiff insisted 
on the title of the landlord being produced, and 
on refusal rescinded the contract, and brought tliis 
action for the deposit. The lease had sixty-four 
years to run. 

Abbott Ld. C. J. I think this action is not main- 
tainable. On looking to the agreement, I do not 
find a syllable to warrant the averment in the de- 
claration, that the defendant undertook to make 
out a good title to the lease. Without such a 
stipulation, a party selling a lease is not bound to 
produce his landlord's title, a thing which in most 
cases would be utterly impossible. The cases the 
other way are only cases in equity (a), and although it 
might be true that a vendor, on a bill for a specific 
performance, could not compel a purchaser to take 
a lease, without showing the lessor^s title, still I 
shall hold that, in a court of law, the purchaser 
cannot recover his deposit on account of such 
title not being produced, unless the vendor has 
expressly contracted to furnish his lessor's title. 
The plaintiff must be called. 

Nonsuit 

Gumey and F. Pollock for the plaintiff. 
Scarlett for the defendant. 



(a) Purvis v, Rayer^ 9 Price, 488. and the cases cited there. 



^ 
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ADJOURNED SITTINGS AT WESTMINSTER. 



WEBBER V. NICHOLAS. 

Case for a malicious arrest 

Wilde Serjt for the plaintiff claimed the extra 
costs as part of the damages, and stated, that Lord 
Ellenborough had decided in Sandback v. ThomaSj 
1 Starkie, N, P. C. 306., subsequently to the case 
of Sinclair v. Eldredy 4 Taunton, 7., that such costs 
were recoverable. 



WjUTIIlKMXAy 

June 13. 

Id an action 
for a malidouB 
arrest, the 
plaintiflTcan* 
not recover 
damages for 
the extra costs. 



Best C. J. I should myself have thought 
that my Lord Ellenborough* s opinion was the 

F F 2 



420 



CASES AT NISI FRIUS, C.P. 



18dS. 




correct one ; but I must hold myself bound by tbe 
decision of this Court, against the authority of 
a single judge at Nisi Prius. 

Verdict for the phuntiC (a) 

Vaughan and WUde Seijt^ ^feid Chittyj for the 
plainti£ 

Spankie Segt and Short for tbe de&tidtnt 



(a) Doe V. Davis^ 1 Esp. 358. Purtan t. HonnoTj 1 B. ft P. 



WnncxirsTiBy 

June 80. 

The plaintiff' 
fepaired cer- 
tain leasehold 
premises held 
by the defend- 
ant under a 
covenant to 
repair, on tt 
pvol 'proamt 
by the dellend* 
ant toatkign 
him bis levies 
Held, that the 
defendant, 
upon refusal 
to assign, watf 
liable on an 
implied at* 
tumpgU to pay 
theplaintifffor 
•uch repairs. 



GRAY V. HILL. 

jissuMPstTy on a special agreement, to assign to 
the plaintiff a lease of certain premises, of which 
the defendant was possessed, in consideration that 
the plaintiff would put the premises in good and 
sufficient repair, within the covenant of the defend- 
ant in the lease. Averment, that the plaintiff did 
put the premises in repair, and breach that the 
defendant refused to assign the lease. There was 
a count for work and labour, and the usual money 
counts. 

It was proved, that the premises had been ad- 
mitted by the defendant to be in extreme want of 
repair, and that the landlord had given the defend- 
ant notice of his intention to sue him on the cove- 
nant, unless the premises were put into sufficient 
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repair within a certain time. Upon this it wa9 ^ ^W 
verbally agreed between tfie plaintiff and t^e 
defendant that the plaintiff should repair the 
premises, and the defendant would assign his lease 
to him. The plaintiff expended a considerable 
sum of money on the premises, and put them in 
complete repair. Upon his demanding an assign-* 
ment of the lease, the defendant refused. 

Faughan Serjt for the defendant, contended, 
that the agreement was void under the statute of 
frauds, and the plaintiff could therefore not recover 
damages for the breach of it ; the plaintiff under* 
took the repairs under the promise oi ^n assign- 
ment, which promise was not binding. 

Wilde Seijt The defendant has had the benefit 
of the plaintiff's labour, and money expended at 
his request, and though he is not legally liable to 
assign the lease, the law upon his refusal implies a 
promisi3 to compensate the plaintiff. S Pbillipps's 
Evidence, 67- 

Best C. X The objection is a most dishonest 
Qpie, but, if legal, must prevail. The 4tb section of 
the statute is decisive against the plaintiff on the 
special count, but I think the plaintiff entitled to 
a verdict on the others. The plaintiff has expended 
tins money for the benefit, and at the instance o£ 
the defendant ; the law will therefore imply a pro- 
mise not touched by the statute, nor within the 
danger of peijury guarded against by it; the 
agreement is executed on the part of the plainti£^ 

F F 3 
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1826. and the defendant is legally liable to remunerate 

Gray ^^™ ^^^ what he has done. 

y^^-^ The cause was then referred. 

Wilde Serjt. and Chitty for the plaintiff. 
Vaughan Serjt and Justice for the defendant. 



w«n^lr«,^ WAKLEY V. JOHNSON. 

•Time 31. 

In an action C^SE for a libel, 
for libel, gene- — , 

rai evidence The libel Complained of, was published in a 
&2USn P^^o^lical work called the MecHco^Chirurgicat 
^^«^'' of Journal^ to which the defendant, a physician, was 
dciendantis a Contributor. The plaintiff was editor of another 
inadmissible, medical and surgical work, called the Lancet, and a 

witness for the plaintiff was asked in cross examin- 
ation, whether he did not know that the plaintiff 
had frequently published in the Lancet matters 
reflecting on the character of the defendant. 

The question was objected to by the counsel for 
the plaintiff, on the authority of May v. Brc/wn, 
3B. & C. 113., and it was argued that such libels 
were the subject of cross actions, and the question 
involved the opinion of the witness on writings 
which ought, if admissible at all, to be submitted to 
the jury. 

For the defendant, Vaughan and TFilde Seijts. 
contended, that in May v. Broxm such evidence 
was received at Nisi Prius, and not decided against 
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in the arguments in banco ; that such evidence ^^26. 
was received in mitigation in Firmerty v. Tipper^ Wailet 
2 Campb. 76* ; that if the libel complained of be in . ^' 

wOHNSOlf 

letters, other parts of the correspondence are ad- 
missible; that here the parties were engaged in 
hostile discussions, and the effect on readers of the 
libel published by the defendant would be ma^ 
terially affected by the knowledge that they were so 
engaged. 

Best C, J. The question is too extensive, and 
calls on the witness to give his opinion on any libels 
the plaintiff may at any time have published of the . 
defendant in the Lancet. Such libels are the sub- 
ject of cross actions, and the proper remedy of the 
defendant was to have appealed to the laws of his 
country, and not to have sought redress by libelling 
the plaintiff. The case of May v. Brown, though 
it decides that particular libels are inadmissible, 
does not in express terms determine the general 
question to be inadmissible, but I think the judg- 
ments of the learned judges in that case fairly war- 
rant this conclusion. In cases of oral slander, 
slanderous words of the plaintiff, spoken at the same 
time, are admissible ; and so are letters in a corre- 
spondence relating to the same subject matters. 
The question here is not so limited, and cannot 
be put. 

Denma7i C. S. and Kelly for the plaintiff. 
VaicgJian and Wilde Serjts. for the defendant. 



F F 4 
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ADJOURNED SITTINGS IN LONDON. 



Gtniowix, CHINN i>. MORRIS. 

June 28. . 

In trespass for Trespass, fof an assault and false imprisonmeiit. 
S/^>ra Plea, not guUty. 

private indi- The defendant had given the plaintiff in charge 
dcnceofrea- to a constable for felony; the constable took the 
dofof jr£ plaintiff to a police-office, where the magistrate div 
tiff's haying missed the charge. 

been guilty of ■ • 

felony, is ad- 

""S^b^ue'' Spahkie Serjt, for the defendant, admitted that 
in reduction he had not Sufficient evidence to prove the felony, 
mages. ^^^ proposed to show that the plaintiff had rea- 
sonable ground of suspicion, 

Wilde Serjt. objected that such evidence was in- 
admissible in this form of action; it might be 
otherwise in case for a false charge and defamation. 

Best C. J. I think this evidence admissible in 
re'Suction of damages. 
Verdict for the plaintiff, one farthing damages, (a) 

Wilde Serjt. and J. Wilde for the plaintiff. 
Spafikie Serjt. for the defendant. 



(a) Selwyn's Nisi Prius, 910, 911. Starkie on Eyidence, 
Part IV. 823. 
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I83a 

ATTWOOD and Others v. GRIFFIN and Guildhall, 

Another. June^s/ 

Assumpsit against the acceptors of a bill of ex- A bondfiu 
change for 6OO/. stated in the declaration to have bUUf ^-* 
been drawn payable to one Feter Groves or his ^**^£?'**^., 
order, and accepted by the defendant so drawn, to [blank) or 
and indorsed by the said Peter Groves to the ^^ "*J^J*" 

plaintifis. name as payees 

It appeared in evidence, that the bill was drawn Jhe sam^^d 
and accepted, payable to (blank) or order, without ^^^l ^ 
the name of any payee ; that it was bond jftde in that form, 
negotiated to Peter Groves^ who inserted bis own 
name, and indorsed it to the plaintiffs* 

Spankie Serjt, for the defendants, contended, that 
the alteration made in a material part after the bill 
was accepted made it void ; that the insertion of 
the name of a payee made the bill of a different 
character, the indorsement of such payee being 
necessary to its circulation; whereas a bill ac- 
cepted in blank would be at most but payable to 
bearer ; Master v. Millery 4 T. R. 320. 5 T. R. 
367. ; and that, at all events, there was a variance 
between the bill set out and the one really ac- 
cepted by the defendant. 

For the plaintiff it was answered, that a person 
who accepted a bill in blank gave authority to any 
bond Jide holder to insert his name as payee ; that 
such an alteration merely pursued such authority, 
and did not aker the character of the bill, or 
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1826. the liabilities on it. Cmchley v. Qarance^ 2 M. 

AmrooD and ^ ^* ^* 



Others 

G&iFFiNand 
Another. 



Best C. J. I think the objection not valicL 
The only difficulty I have had is in the misde- 
scription, but the case cited for the plaintiffi decides 
every point : it is true that there the bill was de- 
clared on both ways, but my Lord EUenborotigVs 
judgment is express, that one who accepts a bill in 
this form undertakes to be answerable for it in the 
shape of a bill. That being so, he undertakes to be 
answerable for it in the form which a bondjide 
holder has a right to give it, and the description in 
the declaration is made out against him. No new 
stamp is necessary ; the first stamp gives authority 
for the insertion. 

Verdict for the plaintiffi. 

Wilde Serjt and F. Pollock for the plaintiff. 
Spankie Seijt, for the defendants. 



GOILDHALL, 

Nov, 4. 

A joint and 
several pro- 
missory note, 
at a shorter 
date than six 
months, sifi;ned 
by more than 
nx individuals, 
not appearing 
to be made 1^ 
Valid in law. 



PERRING and Others v. DUNSTON. 

This was an action on a joint and several promis- 
sory note. The note appeared to be signed by 
seven persons besides the defendant, and was for 
1000/. payable at three months to plaintifis or 
order. 

persons in partnership for the purposes of banking, nay be good and 
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AdamsSei^tj for the defendant, objected, that the 1826. 
note was void, being on the face of it an infringe- Pbrmno and 
ment of the privilege granted to the Bank of Eng- Others 
land, under 21 G. 3. c. 60, s. 12., and he cited Ditnstok. 
Broughton v. Manchester Waterworks, 3 B, & A, 1. 
and he distinguished this case from Wigan v. 
Fowler, 1 Stark, N. P. C. 459. on the ground that 
in that case the note did not appear on the face of ^ 
it to be made by more than six persons. 

Best C. J. I agree with the opinion given by 
my Lord Ellenborough in Wigan v. Fowler, and I 
think that, taking all the Bank acts [a) together, 
the object of the legislature was to give protection 
against rival Banks only. It does not appear that 
this note has any relation to persons in partnership 
for th§ purposes of banking. The case of Broughton 
v. Manchester Waterworks goes upon the fact of 
the defendants being a corporation. I think the 
note valid. 

Verdict, by consent, for the defendant's pro- 
portion, (b) 

Taddy Serjt. and Campbell for the plaintiff. 
Adams Serjt. for the defendant. 



(a) 8 & 9 W. & M. c. 20. 6 Anne, c. 22. s. 9. 15 G 2. c. IS. 
8.5. 21 G.3. C.60. 8. 12. 

(b) The clause in the 15 G. 2. c. IS., which incapacitates cor- 
porations or partnerships of more than six persons from being 
acceptors of bills of exchange, or making promissory notes, 
draws no distinction between the two classes so incapaci- 
tated. It seems, therefore, that the case of Wigan v. FffvoUrj 
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1906. 

Others 

t?. 



1 Slark. N. P.C«459.9 ^^ recogniMd as m authori^ to n^Qvt that 
partnerships of more than six persons may accept bills^ or mpke 
notes, unless they are established for banking purposes, would 
equally prove that corporations, not establialied for banking 
purposes, may do so also, as itr at least as any ob|9Cti#n ariaiof 
on the Bank acts is relied on to prevent them. Iql the Qis^ 
however, of Broughton v. Manchester Watertooris Companjfy 
3 B.& A. 1., the illegality of such acceptances by corporations 
was assumed by all the judges, and as they a9 concurred in 
distinguishing ^t case from W^^an v. F^ioUrt oa the grovnd 
that in Wigan v. fo^usiUr the irregularity did not appear on the 
face of the note, and on that ground onfyi it is clear that they 
considered the note there as really irregular under the Bank acts. 
The reasons, therefore, given by Bei^ C* J- in favour of the 
validity of the note in the principal case* seem opposed to the 
opinion of the judges in Broughton v. Manchester Waterworks 
Company. But, even if the autliority of that case be adhered 
to, the decision in the principal case seems right, on the ground 
that the making of a promissory note by more than m peraoBS> 
not appearing by the terms of the note, or in any way shown, to 
be connected together in any other transaction, is not a myking 
of a note by persons *< united or to be united in covenants or 
partnership exceeding the nun^er of six personBy** according to 
the words of the statute. 
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WESTERN CIRCUIT EXETER. 

Coram Littledali J. 



SNOOK p. SOUTH WOOD. Exbtb.. 

Juiy S4. 

Tms y^ an issae on a mandamus. Wh<^^ 

The plaintiff had obtained a special jury, but by obtSneda 
some mistake the distringas was not sent into the 2u^w^*n^' 
cotintry in time, and the jury were not properly lectedduiyto 
summoned ; seven however attended, and on the thel^r Held, 
counsel for the plaintiff praying a tales, Wilde onthede- 
Serjt., for the defendant, objected, that the trial jecting to pro- 
ought not to proceed, and contended, that by the ^°?hat?n 
6 G. 4. c. 50. 5. 80. the parties were 1t>ound to try ^^ appear- 

aDce Oi soine 

by the jury struck and summoned according to the ofthesnedal 
act ; that the defendant had relied on the plaintiff |jja?^ff ^aa 
taking care that the special jury should be properly entitled to 
summoned, or he would have himself obtained one ; andftoproceed 
that allowing the trial to proceed would enable a *° ^^^ *™^' 
party Jit all times to deprive the other side of the 
advmitage of a special jury ; and he stated thaK; 
Burrotcgh J., at the preceding circuit at Wiiu 
Chester, refused to try an information by the 
Attomei/'^General, because the distringas for the 
special jury had not been sent in time properly to 
sMUimm the special jrury. 
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1S26. 



Snook 

V, 
SODTHWOOD. 



For the other side it was argued, that the plain- 
tiff only was prejudiced by his own n^ligence in 
not having a full special jury, the defendant not 
having applied for a special jury, which he ought 
to have done, if he sought to have the advantage of 
one ; that the case, relied on proceeded on the 
ground of its being a criminal case. 

LiTTLEDALE J., after consulting with Gaselee J., 
said that the cause ought to proceed ; that it was 
not uncommon for both parties to summon a special 
jury, in order to secure their attendance. 

The cause was proceeded in, and a verdict taken 
for the plaintiff subject to a special case, (a) 

Merewether^ Bernard^ and Coleridge for the 

plaintiff. 
Wilde Seijt., C F. fVilliams, and Manning for 

the defendant 

(a) Holt V. Meddamcrqfty 4 M. & S. 467. 



Exeter, 
J^y 25. 

When the 
witnesses in a 
cause are or- 
dered out of 
Court, the at- 
torney in the 
cause may re- 
main, and be 
afterwards 
called as a wit- 
ness. 



POMEROY V. BADDELEY. 

This was an issue from the Vice-Chancellor, to 
try whether a commission of bankrupt against 
Roger Pomeroy the younger was good and valid 
in law. 

Wilde Serjt, for the defendant, applied to the 
Court, that the witnesses intended to be called on 
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both sides should go out of Court. WtUiams in- 1826. 

sisted that the attorney for the defendant, whom it poMiaoY 
was intended to call for the defendant, should v. 

leave the Court, or he would not be received. 

On Wilde Serjt stating that the attendance of 
the attorney was necessary to enable him to con- 
duct the cause, Littledale J. said that an attorney 
was not within the rule, and might remain, and still 
be admissible as a witness, his assistance being 
in most cases absolutely necessary to the proper 
conduct of a cause, (a) 

Verdict for the defendant. 

C jP. WtUiams^ SelwyUj and Manning for the 
plaintiff. 

Wilde Serjt, Merewether^ and Erskine for the 
defendant. 



(a) Cont. Rex v. Wehhy coram Best J. 1819. Stark. Evidence, 
Part IV. 1738; where, however, it does not appear that appli- 
cation was made to allow the witness to remain. 
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^^^ REX V. ELLIS. 

Ancxamin- This was an indictment for felony, which had 
ation of a pn- been removed by certiorari into the Court of King's 
^tTa felony. Bench, and was sent down for trial by writ of 

taken without %t; • p^.j^ 
threatorpro. JStSt jrriUS. 

mise, by qu«- The examination of the prisoner, taken before 
Se"ni]^8tratc, the Committing magistrate, was offered in evidence, 
ii,notwith- j^ appeared that part of the examination was 

ttandiog, ad- *^* * 

missible in evi- elicited by questions put by the magistrate, the 
Jence. prisoner having claimed the right of his attorney's 

attendance and assistance, which the magistrate 
had refused to permit. No threat or promise was 
used by the magistrate. 

It was objected by Wilde Seijt., on the authority 
of Hex V. WiUon, 1 Holt, N. P. C. 597-, that an 
examination so obtained was inadmissible against 
a prisonen 

LiTTLEDALE J. It is 8t»ted in Starkie*s E^dence^ 
Appendix, Part IV. 52., where the case quoted is 
also noticed, that Mr. J. Holrot/d received an 
examination to which there was this objection ; I 
think his decision the correct one, and that the 
evidence is upon principle admissible. 

His Lordship then suggested, that as the prisoner 
had been refused professional assistance, the case 
should not be further pressed : this was assented to 
by the counsel for the prosecution, and the prisoner 
was acquitted. 
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• C. F. Williams, Tyrrel, and Coleridge, for the 1826. 
prosecution. ^Lex 

Wilde Serjt. and Praed for the prisoner. ^' 



IVELLS. 



Coram Littledalb J. 



REX V. DOWLING and Another. Wklu., 

Aug, 8. 

Indictment for highway robbery, laying the of- inanindict- 
fence in the parish of St. Thomas, Pensford, in the j^nyl iUs not 

county Oi Somerset. necessary to 

*^ prove amrma 

tivcly, for the 

Bompas, objected that there was no proof for the fhattuchT* 
prosecution, that there was any such parish in the P^^^^^ast^at 
county, all the witnesses swearing to the parish dictmentex- 
ofPentford, and not St. Thomas, Pensford. coum/.^'' 

LiTTLEDALE J. The objectiou is not valid : I once 
reserved a case from the Oxford circuit on this 
ground ; a great majority of the Judges held, that 
it was not necessary to prove affirmatively in the 
case for the prosecution, that such a parish as that 
laid in the indictment exists within the county j 
and they expressed a doubt how they should hold, 

VOL. I. G G 



^M CA8B8 AT NISI :PBIU& 

1896. even' where it was proved negatively for the pri- 

l^j^ soner that there was no such parish. 
9. Prisoners acquitted. 

DowuNO and 



Another. 



Bampas for the prisoners. 



WELLS. 



Coram Gasslsx J. 



Wblu, bushel and Others, Assignees of W. MILLS^ 
^- "• a Bankrupt, v. BARRETT. 

A ju^gmait I BOV£R« 

tecon^iinicy, 

to bribe ft per> 

•onciummoned For the plaintiffi, the bankrupt, who had 
Mhito^on i^eceived his certificate and released his assi^ees, 
■s^^"»^*^« , was called as a witness. He was obiected to 

revenue lawO . _ n . i» rri 

not to appear as incompetent by reason of infamy. To support 
^ces of the *^® objection, an examined copy of a judgment of 
peace, rmden the Court of King's Bench, against the said 
con^oi^'hi- W. Mills and Samuel Pain, on an information by 
r^£^^ ** *^^ -4//oniey General, was put in. The information 

charged, that a certain information was laid before 
two justices of the peace against the said fF. Mills, 
for harbouring and concealing smuggled spirits, 
whereby a forfeiture of 100/. had accrued to the 
informer; that one /. Hunt was summoned to 
appear as a witness before the said justices, on the 
hearing of the said information ; and that the said 
J^« Mills and Samuel Pain, wickedly and malici- 
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ously intending to obstruct, &c. the due course of 
law and justice, did wickedly, and maliciously, 
and unlawfully conspire, &c. to persuade and 
binder the said Hunt from appearing as a witness j 
and in pursuance of such conspiracy did promise 
the said Hunt a certain sum of money, to induce 
him to absent himself, &c., and the said Hunt did 
in consequence of such unlawful persuasion absent 
himself, &c. ; of which offence the said W. Mills 
and Samuel Pain were convicted, and the said 
W. Mills was adjudged to pay a fine of 200A 

In support of this objection, it was contended 
that the witness stood convicted of an offence, the 
tendency of which was to introduce &lsehood into 
the course of justice, and to obstruct the due 
administration thereof; and Ganc^^s case^ JPor- 
tescue^ 208., was relied on as directly in point 

For the plaintiff it was argued, that in Qancey'a 
case the witness had received an infamous judg- 
ment, and that in that case the judicial proceeding, 
from which the witness had been bribed to absent 
himself affected life. 

Gaselee J., after consulting with Littledale J., 
said, I entertain no doubt on the subject; the 
essence of the offence of which the witness is 
convicted is the attempt to pervert the course of 
justice, and that by corrupting a witness. The 
magnitude of the judicial proceeding which it is 
attempted to obstruct is immaterial ; the attempt 
to pervert is the same, whether it be on a charge 
for high treason or a misdemeanonr ? nor is U 

o G 2 
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vlf^fL/ ^^^^^^^^y t^^* the crime be visited with an infamous 

Bushel and judgment. This is directly within the principle of 

Others Clanco/'s case, and the witness must be rejected. 

BaKR£TT. 

Taunton and C. F. Williams for the plaintiffi. 
Wilde Serjt. and Jeremy for the defendant 
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Bbistol, 
Aug, 18. 

In assumpsit 
for the breach 
of warranty of 
soundness of a 
horse, the de- 
fendant having 
refused to take 
back the horse, 
the plaintiff is 
entitled to re- 
cover for the 
keep, for such 
time only as 
would be re- 
quired to re- 
sell the horse 
to the best 
advantage. 



Coram Littledalb J. 

M'KENZIE i;. HANCOCK. 

This was an action of assumpsit on the warranty 
of a horse. The declaration contained the usual 
allegation, that '' the plaintiff had been put to 
great charges and expence in and about the feed- 
ing, keeping, and taking care of the horse.** 

It was proved on the part of the plaintiff, that 
he had offered to return the horse to the defendant 
on discovering its unsoundness, but tliat tlie 
defendant refused to receive him. The plaintiff 
also gave evidence of the expences of keeping him 
till the commencement of the action. 



LiTTLEDALE J., in his directions to the jury, 
said, that with respect to the expences of keeping 
the horse, though a contrary doctrine very generally 
prevailed, he was of opinion that the plaintiff was 



V, 

Hancock. 
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entitled to recover these expences for such a period ^ ^^^' ^ 
only as, under all the circumstances of the case, the m*Kenzie 
jury might fairly consider a reasonable time for the 
purpose of re-selling the horse ; that the practice of 
recovering damages for the keep of the horse in 
actions of this sort was entirely of modern date. 
According to the old doctrine, it was the duty 
of the purchaser, upon refusal of the seller to 
rescind the contract by taking back the horse, to 
sell him immediately; and for this reason, declara- 
tions in actions upon warranties, in the old entries, 
contain no statement of such damages. He 
thought, however, that the plaintiff was entitled to 
recover these expences for so long a time as might 
reasonably be occupied in endeavouring to sell the 
horse to the best advantage. 

Verdict for the plaintiff. 

^ C. F. Williams and Carter for the plaintiff. 
TFilde Seijt. and Gunning for the defendant. 
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PRINCIPAL MATTERS. 



ABANDONMENT- 

When a vessel has been driven on 
shorci and so damaged as to be 
unfit to proceed on her voyage 
without incurring an expence in 
repairs equal to ner value: Held, 
that the insured may recover for a 
total loss, although no notice of 
abandonment had been given to the 
underwriters. Cambridge v. An- 
dersouj Page 60 

ACTION. 

See Anctbnt Lights. Assumpsit. 
Bills of Exchange, 10. Bubble. 
Consequential Damage. Hus* 
BAND AND Wife, 1. Practice, 20i 
Sale, 2. Sheriff. 

1. A foreign consul, resident in Eng-^ 
land, and receiving a salary from 
his own government) cannot main- 
tain an action for the trouble and 
labour he has been put to, in trans- 
acting business for merchants here, 
in which he acted as the officer of 



his own government, and in confbr* 
mity to their express instructions 
De Lema v. Haldimand, Page ^5 
2. The withdrawing a juror by con- 
sent of the parties is no bar to a 
future suit on the same cause of 
action. Handerson v. Nestor^ 402 

ADMISSIONS. 
See BiLts of Exchange, 4^ 

Held, that a qualified acknowledff- 
ment of a sum due to the plaintiff 
would not entitle him to recover 
upon a count on an account stated 
Evaru v. Ferity f 239 

ADVERSE WITNESS^ 

On the trial of an issue from the Court 
of Chancery, with power to the 
plaintiff to examine the defendant 
as a witness : Held, that as a mat- 
ter of right, plaintiff's counsel 
might cross-examine the defendant, 
although called as his witnesf ; the 

GO 4 
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defendant standing in a situation 
necessarily adverse. Clarke v. 
Sqfferj/, Page 126 

AFFIDAVIT. 

1. A party may be indicted for per- 
jury in an affidavit, which cannot, 
from certain omissions fn the jurats 
be received in the court for which 
it is sworn, the perjury being held 
complete at the time of swearing. 
Rex V. Hailei/f 94» 

2. In an indictment for perjury, in an 
answer to a bill in Chancery : Held, 
that die recital in the jurat of the 
place where the answer purports to 
be sworn, is sufficient proof that 
the oath was administered at the 
place named. Rex v. Spencer^ 97 

AGENT. 
See Principal and Agent. 

AGREEMENT. 

See Contract 1, 2. Evidence, 2, 3. 
Landlord and Tenant, 3. Prim- 
age. Sale, 3. 

The defendant, by a written agree- 
ment, expressed to be made by 
himself on behalf of A, B. of the 
one part, and the plaintiff of the 
other part, stipulated to execute a 
lease of certain premises to the 
plaintiff. These premises were 
proved' to belong to A, B,: Held, 
that the defendant was persoaally 
liable. Norton v. Herron^ 229 

AMENDMENT. 

See Costs. 

ANCIENT LIGHTS. 

« 

Where the owner of a house divided it 
into two tenements, and let one of 
them : Held, that the lessee was 
liable to an action oh the case for 
obstructing windows existing in the 
la>idlord*B house at the time of the 



demise, though of recent con- 
struction, and though no stipula- 
tion was made against the obstruc- 
tion. Riviere v. Bofwer^ Page 24 

APOTHECARY. 
See Evidence, 23. 

1. In an action by payee of a pro- 
missory note, expressed to be ** in 
consideration of the payee's care and 
medical attendance bestowed on 
the maker:" Held, that evidence 

,was admissible to show the consi- 
deration to have been medicines 
furnished and services performed as 
an apothecary ; and if that was 
proved, that the plaintiff could not 
recover without bringing himself 
within 55 G. 3. c. 194. s. 21. Blogg 
V. Pinkers, 125 

2. The statute of 6 G4. c. 133. «.7., 
enacting that the common seal of 
the Society o£ Apothecaries of the 
city of London shall be received as 
sufficient proof of the authenticity 
of the certificate to which such 
seal is affixed, does not make such 
certificate evidence, without proof 
that the seal affixed is the genuine 
seal of the Society, Chadwick v. 
Bunning, 306 

3. A general certificate of qualifica- 
tion to practise, without limitation 
as to time or place, is sufficient 
under the 55 G. 3. c. 194. to enable 
an apothecary to sue on a bill for 
medicines, &c. fumishfcd to patients 
in London, though on the back of 
such certificate is indorsed a receipt 
for four guineas, proved to have 
been paid after the commencement 
of the action ; which suni the 19th 
section directs to be paid, and the 
receipt endorsed, where - persons, 
originally qualified by their certifi- 
cate to practise in the country, 
obtain the privilege of practising in 
London. Id, 307 
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ARBITRATION. 

1. Award held good though made by 
an umpire, the arbitrators having 
no authority to appoint one, and 
though he examined the parties 
separately, they having attended 
him, and made no objection. Mat' 
son y. Troxver, Page 17 

2. Award held sufficient, though in 
the form of an opinion. Ibid. 

ARREST. 

See Malicious Arrest. Prac- 
tice, 20. 

1. A sherifTs officer having a writ 
against A. B,, tells him that he has 
a writ against him, upon which 
A* jB. says, " Very well, I will 
come to you immediately," and 
shortly afterwards makes his es- 
cape, without having been touched 
by the officer : Held, that this was 
no arrest. Russen v. Lucas, 26 

2. A constable directed by the de- 
fendant to take the plaintiff on a 
charge of felony, told the latter, 
" You must go with me," upon 
which the plaintiff, without further 
compulsion, attended the consta- 
ble : Held, that this was a sufficient 
imprisonment to support an action, 
and that the plaintiff failing in 
proving the imprisonment as laid, 
might recover on the count for a 
common assault. Pocock v. Moore, 

321 

ASPORTATION. 

Two prisoners indicted for horse- 
stealing in county A.^ were, found 
in joint possession of two horses in 
that county, which they had jointly 
taken at different times and places 
in county B. : Held, that evidence 
could be given of one only of the 
takings in county B,y each tak- 



ing being a separate felony^ and 
that the prosecutor's counsel must 
elect on which to proceed. R^ v. 
Smith, Page 295 

ASSAULT AND BATTERY. 
See Pleading, 2. Practice, 17. 



ASSAULT AND FALSE IMPRI- 
SONMENT. 

1. In an action against a magistrate 
for false imprisonment : Held, that 
a conviction filed at the quarter 
sessions was no justification of the 
defendant, where it appeared to 
have been framed upon a different 
statute from that of the commit- 
ment. Rogers v. Jones, 129 

2. A constable directed by the de- 
fendant to take the plaintiff on a 
charge of felony, told the latter, 
*< You must go with me," upon 

* which the plaintiff, without furtner 
compulsion, attended the constable: 
Held, that this was a sufficient im- 
prisonment to support an action, 
and that the plaintiff failing in prov- 
ing the imprisonment as laid, might 
recover on the count for a com- 
mon assault. Pocock v. Moore, S^ 

3. In trespass^ for false imprisonment 
against a private individual, evi- 
dence of reasonable suspicion oi 
plaintiff's having been guilty of 
felony, is admissible on the general 
issue in reduction of damages. 
Chinn v. Morris, 424 

ASSIGNEE. 
See Bankrupt, 5. 

ASSUMPSIT. 

1. A. without authority indorseflT a 
bill of exchange to A. St B; who 
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recehre the amoimt firom die ac« 
ceptor. ^ Semite that die acceptor, 
diflcoveriiig the money to oave 
been paid on a mistake of fiu:ts» 
may recover it either as money 
had and received by A. & B. to his 
use, or as money paid by him to 
A'b. East India Company y. 
Prince^ Page 407 

2. The plaintiff repaired certainlease- 
hold premises held by the defend** 
ant under a covenant to repair, on 
a parol promise by the defendant 
to assiffn him his lease : Held, that 
the defendant upon refusal to as- 
sign, was liable, on an implied <u- 
wmpsit, to pay the plaintiff for such 
repairs, uray y. Hill^ 420 



ATTORNEY. 

See Attorney's Bill, 1,2,S. Bailee. 
£yiDSMCE,S5. Practice, 5. 20.27. 

PRjyiLEOED COAfMUNICATIONS, 3. 

!• The privilege of not being ex- 
amined to such points as have been 
communicated to an attorney while 
engaged in his professional capa- 
city, extends only to those com- 
munications which relate to a cause 
or suit, existing at the time of the 

^communication, or then about to 
be commenced. WiUUtmsy.Mundie^ 

34 

2. The conduct of a cause by an 
attorney, in the name of A. B^ 
does not make A. B. liable in tres- 
pass for acts done under 2iJi.Ja* in 
such cause without some evidence 
of a retainer. Crook v. Wright^ 

278 

3. It is a good defence to an action 
on an attorney's bill, that the costs 
sought to be recovered were in- 
curred through inadvertence and 
want of proper caution on the part 
of the attorney. MontriouY.J^fferys9 

317 



ATTORNE¥*8 BILL. 
See ATTOMonr, S. 

1. In an action on an utUxoefs hSl : 
Held, that searching at the judg- 
ment office to asceitain whether 
sads&cdon had been entered en 
the roll in an action between A, 
and J3./ and also whether issoe 
had been entered in such action; 
also whether issue had been dock- 
etted in such action, were not 
taxable items within the 2 G. 8. 
c. 23.4. 23. Anton y. Gurreo, 

1^262 

2. In an action on an attorney^ bill : 
Held, although the plaintiff could 
not recover a particular item, be- 
cause <^ the fees, chun^ smd dis- 
bursements,'* included in it were 
not specified pursuant to the sta- 
tute 2 G. 2. c. 23., that he might 
nevertheless recover the rendne of 
the bill, as to which the provisions 
of the statute had been complied 
with. Drew y. Cl^hrd, 230 

3. '^ Attending A. and JB., the pro- 
posed bail of the defendant, and 
examining them as to their compe- 
tency to justify;" — " attending the 
plaintiff in several actions com- 
menced against the defendant, and 
arranging with him to take cog- 
novits therein " are taxable items m 
an attorney's bill within the 2 G. 2. 
c. 23.^.23. fVatt Y. Collins, 284 



AUCTION. 

See Title, 2. Vendor and Pur- 
chaser, 2. 

A lessee of lands subject to a cove- 
nant against certain obnoxious 
trades, with a proviso for re-en- 
try, grants under-leases of houses 
erected on the land, not containing 
a similar covenant and proviso: 
Held, that a purdiaser by auction 
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of houses on the 4Bame land, and of 
the improved ground rents of the 
houses so under-let, might recover 
back his deposit money, this omis- 
sion in the under-leases not having 
been mentioned in the conditions 
of sale. fFaringY.Hoggart, Page 39 

AWARD. 
See Arbitratiok. 

BAIL BOND. 
See Variancb^ 1. 

BAILEE. 

If an attorney pavs into his bankers 
money of his clients, mixing it voUh 
his own, and the bankers fkil, the 
attorney is liable to make good the 
loss. Robinson v. Ward^ 274 

BAILIFF. 
See Practice, 20. 

BANK ACTS. 
See Bills of Exchange, 12. 

BANKER. 
See Lien, 2. Ordrr. 

1. Pajrment by bankers to one of 
several trustees, o£ the proceeds of 
stock sold out under a joint power 
of attorney from the trustees, does 
not discharge the bankers as against 
the other trustees, unless previ- 
ously authorised by them. Stone 
V. Mdrsh, 364 

2. Where bankers, employed to re- 
ceive dividends in the funds, had in 
their own books credited their em- 



ployers with the dividends as re* 
ceived, and had allowed them to 
draw without having any oth^ 
funds in their hands: Held, that 
the bankers were bound by the 
entries so acted on, though not 
communicated, and that they could 
not set UD as a defence, that the en- 
tries haa been fraudulenUy made 
by one of the partners, the money 
never having been received by the 
house. Hume v. BoUand^ Page 371 

BANKRUPT. 

See Declarations, 3. Parol Evi- 
dence, 8. 

1. A commission issued at the in- 
stance and request of the bankrupt 
is good at law. Shaxn v. Williams^ 19 

2. A person carrying on business at 
Wartoick came occasionally to 
London to make purchases for his 
trade, and while in London was 
frequently at the counting-house of 
C, with whom he dealt, and where 
other persons were in the habit of 
calling upon him : Held, that de- 
siring C. to deny him to a creditor, 
whom he expected to call, and con- 
cealing himself in C.'s house when 
the creditor called, was an act of 
bankruptcy. Curteis v. Willes, 5^ 

3. A trader having eoods lying in 
wharf, deposits blank delivenr notes 
with a creditor to cover a^aaces 
made, and becomes insolvent. The 
creditor, upon notice of the insol- 
vency, fills up the blanks with his 
own name, and takes possession of 
the goods on the day before the 
trader commits an act of bank- 
ruptcy. In trover by the assig- 
nees against the creditor: Held, 
that the goods so taken possession 
of were not within the 21 J. 1. 
c. 19. ^. 11. Held, also, that goods 
Ijring in the bankrupt's name on 
any part of the day of the bank*- 
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ruptcy were within the statute. 
Held, also, that goods of the bank- 
rupt lying in wharf in the names 
of his agents, and for which he 
had given delivery orders in his 
own name, were not within the sta- 
tute, there being no reputed owner- 
ship. Arbouin v. Williams, Page 72 

4. Where the sheriff, having paid over 
the proceeds of goods taken under 
a Jl. Ja, against «7. ^., was sued 
in trover by the assignees of y. A. 
under a commission of bankrupt, 
and gave notice to the creditor to 
defend the action, and upon his re- 

. fusal let judgment go by default, 
and paid over the value of the 

goods to the assignees : Held, that 
le sheriff was not bound to de- 
fend the action, but might recover 
against the creditor the money paid 
him, upon proving the validity of 
the bankruptcy. Austen v. Ward, 116 

5. The assignee of a bankrupt, lessee 
of certain premises, chosen on 15th 
November, 1823, kept the bankrupt 
in the premises, carrying on the 
business for the benefit of the cre- 
ditors until April following, and 
himself occasionally superintended, 
but on the 22d December, 1823, 
disclaimed the lease by letter to the 
landlord : Held, that the assignee, 
notwithstanding such disclaimer, 
had elected to accept the lease by 
using the premises for the benefit 
of tne creditors. Clark v. Hume, 

207 

6. Payment by weekly instalments in 
discharge of a debt for goods sold 
to the bankrupt is not a payment 
" in the usual and ordinary course 
of trade and dealing," so qs to be 
protected by the 19 G.2. c.32. s. 1. 
Bolton V. Jager, 265 

BARON AND FEME. 
See Husband and Wife. 



BARRATRY. 

See Ship, 2. 

BENEFICIAL OCCUPATION. 
See Landlord and Tenant, 5. 



BILLS OF EXCHANGE AND 
PROMISSORY NOTES. 

See Evidence, 18.36 46. Insolvent 
Debtors. Laches, 2. Lien, 2. 
Limitations, Statute of, I, 2. 
Notice of Dishonour, 1.4. Prac- 
tice, 3. 8. Usury, 2. 

1. A bill having been dated by mis- 
take 1822, instead of 1823, the 
agent of the drawer and acceptor, 
to whom it had been given to be 
delivered to the indorsee, without 
their knowledge or consent, cor- 
rected the mistake: Held, diat such 
alteration did not vacate the bill. 
Brutt V. Picard, Page 37 

2. The plaintiffs, bankers, discounted 
for the defendants, bill-brokers, a 
bill of exchange which the latter 
did not indorse. The signatures of 
the drawer and acceptor (the latter 
of whom kept an account with the 
plaintiffs) were forged : Held, that 
the defendants were liable to re- 
fund the money, and that the fact 
of their having paid over the amount 
to the indorsee, for whom they were 
brokers, would not relieve them 
from their liability. Fuller v. Smithi 

49 

3. In an action by payee of promis- 
sory note, expressed to be *'in 
consideration of the payee's care 
and medical attendance bestowed 
on the maker t" Held, that evidence 
was admissible to show the consi- 
deration to have been medicines 
furnished and services performed 
as an apothecary ; and if that was 
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proved, that the plaintiff could not 
recover without bringing himself 
within 55 G, S. c. 194. s. 21. Blogg 
V. Pinkers, Page 125 

4. The plaintiff in assumpsit gave in 
evidence an admission of the de- 
fendant, that he owed 147/. on a 
bill of exchange which had been 
returned dishonoured : Held, that 
such acknowledgment was admis- 
sible, though no notice to produce 
the bill had been given : Held, also, 
that interest was not recoverable 
unless the bill was produced. Fryer 
V. Br&uon^ 145 

5. Where two indorsements of the 
same party appeared on a bill of 
exchange, with an intermediate one 
of another person: Held, that the 
first indorsement must be presumed 
to have been made before the bill 
became due, ib, 

6. A letter directed " Mr. Havnes^ 
Bristol" containing notice of the 
dishonour of a bill, was proved to 
have been put into the post-office : 
Held, that this was not sufficient 
proof of notice, the direction being 
too general to raise a presumption 
that the letter reached the parti- 
cular individual intended. Walter 
v. HayneSy 149 

7. In an action against the drawer of 
a bill of exchange, dated ** Man- 
chester .•" Held, that it was sufficient 
evidence of his having had notice 
of its dishonour, to prove that a 
letter, containing such notice, had 
been put into the post-office in Lon- 
don, directed to him " Manchester" 
Mann v. Aloors, 249 

8. The drawer of a bill of exchange 
accepted generally (after the 1 & 
2 G. 4. c. 78.), added the words, 
" Payable at Ransom and Co., bank- 
ers, London" without the know- 
ledge of the acceptor, and then 
indorsed it for valuable consider- 
atioQy the bill being overdue and 



the indorsee privy to the alteration : 
Held, that the acceptor was dis- 
charged. Macintosh v. Haydon^ 

Page S62 

9. If a bill, payable at a given time 
after date, be for a specified sum, 
*' with lawful interest for the same," 
interest shall be computed from the 
date. Domau v. Dibden, 381 

10. An action may be maintained on 
a lost bill of exchange, if the loss 
did not happen till after the 'bill 
became due. Glover v. ThanuoHy 

403 

See contra. Dart v. Hinks, 404. n. 

and Hansard v. Robinson, 404* n. 

11. A bonajlde holder of a bill of ex- 
change, accepted payable to {Hank) 
or order may insert his own name 
as payee, and indorse the same, 
and the bill may be declared on in 
that form. Atttvood v. Griffin, 4*25 

12. A joint and several promissory 
note, at a shorter date than six 
months, signed by more than six 
individuals, not appearing to be 
made by persons in partnership for 
the purposes of banking, may be 
good and valid in law. Perring v. 
Dunston, 426 

BOND. 
See Guarantee. Replevin Bond. 

In debt on bond in the penalty of 120^ 
conditioned tor the repayment oi 
the same sum with lawful interest : 
Held, that interest was recoverable 
beyond the penalty, to the amount 
of the damages laid in the declar- 
ation. Francis v. Wilson, 105 



BRIDGE. 

A bridge used only on occasion oi 
floods, and lying out of and along, 
side the road commonly used : Held 
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a public bridge, and the county 
liable to repair. Rex v. Inhabitants 
ofDevan^ Page 144 

BROKER. 

See Frauds, Statute of, 2. 
Trover, 2. 

The plaintiff purchased by the order 
of T. and Co., of Ryder^ to whom 
they were known as brokers, 110 
bales of cotton. The contract was 
regularly entered in the plaintiff's 
books as a purchase and sale by 
brokers, and brokerage charged to 
both parties. Bought and sold notes 
were delivered, not disclosing the 
names of principals, but charging 
brokerage to both. T, and Co. and 
Ruder were not known to each 
otner as concerned in the dealings. 
The plaintiffs paid Ryder for the 
cottons, and handed them over to 
T. and Co., with a bill of parcels in 
their own names: Held, that the 
plaintifi& were principals in the pur- 
chase of Ryder, and sale to T. and 
Co. KUby V. fVUsony 178 

BUBBLE. 

The defendant had been employed as 
the plaintiff's agent in raising a 
loan for establishing a colony on 
the coast of Honduras, and as such 
had received deposits from sub- 
scribers, and had given scrip certi- 
ficates, on which it was stated that 
the loan was for the use of the 
Poyais state : Held, that it was in- 
cumbent on the plaintiff to prove 
the existence of such a state, on 
the ground that the parties to a 
mere bubble to deceive the public 
could not maintain an action against 
each other. McGregor Y.Lotve, 57 

CARRIER. 
See Evidence, 2, 3. 



CERTIFICATE. 
See Apotbbcart, 8. 

CERTIORARI 
See Practice, 19. 

CHARACTER. 
See Evidence, 4(X 

CHECK. 

See Sale, 4. Secondary Evidence, 3. 

COMMISSION. 
See Bankrupt, 1. 

COMMITMENT. 

See Conviction. 

CONDITION PRECEDENT. 
See Sale, S. 

CONFESSION. 

See Evidence, 49. 

CONSEQUENTIAL DAMAGE. 

The London Dock Act, 39^40 G. 3. 
c. 47. «. 151. enacts, that no action 
shall be commenced against any 
person, for any thing done in pur- 
suance of tliat act, a&r six calendar 
months next after the fact com- 
mitted. The London Dock Com- 
pany had, two years before the 
commencement of this action, un- 
dermined the wall of a wharf; in 
one undivided third part of which 
the plaintiff's father then had a 
life-interest, with remainder to his 
son in fee. In consequence of this 
undermining the wall feU, M 
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afUr the plaint^*i title accrued : 
Held, that the son might maintain 
this action, although the wall was 
undermined during the lifetime of 
the father: Held, that the action 
having been brought within six 
months af^er the falling of the wall 
was sufficient. GUlon ▼• Sodding' 
ton, Tage 161 

CONSIDERATION. 

See Immoral Agbsememt. Land- 
i«ORD AND Tenant, 4. Sale, 1. 

CONSPIRACY. 

See Husband and Wife, 4?. Wit- 
ness, o. 

CONSTRUCTION OF CON- 
TRACT. 

See Evidence, 12. Primage. 
Sale, 2, 3. 

1. Where goods were sold under a 
written contract at so much per 
load, " to be taken by the dock 
account, and paid for in cash, 
allowing 2^ per cent, discount, 
within fourteen days from the 
date ; the goods to be taken on 
board, and the dutv deducted ;" and 
the duty was payable by tlie buyer : 
Held, that the discount was to be 
calculated on the sum to be re- 
ceived by the seller onlv, exclusive 
of the duty. Smithv.mandy, 260 

2. The construction of a mercantile 
contract is matter for the jury, 

Ibid. 

CONVICTION. 

In an action against a magistrate for 
false imprisonment: Held, that a 
conviction filed at the quarter 
sessions was no justification of the 
defendant, where it appeared to 
have been framed upon a different 
statute from that of the commit- 



ment : Held also, that the 43 G. 3. c. 
1 4* 1 . «• 2. onl^ applied to cases where 
the conviction had been quashed, 
and that the guilt of the plaintiff 
could not be given in evidence 
in mitigation of damages, where the 
plaintiff only sought to recover die 
amount of a sum he had been fined, 
and which fine he had paid in order 
to be discharged from the commit- 
ment. Rogers v. Jones, P^ige 129 

COPPER ORE. 
See Title. 

CORPORATION, 
See Foreign Corporation. 

COSTS. 
See Malicious Arrest. 

The plaintiff in ejectment has a right 
to an amendment of the record, 
upon payment of the costs of the 
application, against a defendant who 
refuses to give up the possession. 
If the defendant consents to give 
up possession, the plaintiff must 
pay the whole costs, up to the 
time of the application. Doe d. 
Lems V. Coles, 380 

COUNSEL. 

See Practice, 13. 23. Privileged 
Communications, 2. 

COUNTERMAND. 
See Order. 

COVERTURE. 
See Marriage. 

DAMAGES. 

See Assault and False Imprison- 
ment, 3. Bond, 1. Conviction. 
Malicious Arrest. Pleading, 1. 
Policy of Insurance^ 1. War- 
ranty, 3. 
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DECEIT, 

See Vendor and Purchaser, 1. 
Witness, 4- 



DECLARATIONS. 
See Evidence, 16. 18, 19. 37. 

1. The contents of a written instru- 
ment cannot be proved against a 
party by his declarations, unless 
the non-production of it be ac- 
counted n>r. Bhxam v. Elsie, 

Page 187 

2. The declarations of a bolder of a 
bill of exchange, made whilst the 
bill is current, are not admissible 
against a subsequent holder under 
an indorsement made before the 
bill became due. Smith v. De 
WruitZy 212 

3. The declarations of a bankrupt 
made before the bankruptcy are 
not admissible to prove the trad- 
ing in an action by the assignees. 
Bromley v. King, 228 



DEED. 

See Evidence, 29. 43. 

A. B, being insolvent, conveyed by 
deed all his estate to trustees for 
the benefit of his creditors, with a 
proviso, that " if all and every of 
the creditors of the said A. B., 
whose debts do amount to more 
than 5/., shall refuse to execute 
or otherwise consent to this deed 
within six months from the date 
thereof, the said deed shall be void 
to all intents and purposes :*' Held, 
that a lease vested in the trustees 
could not be defeated, under this 
proviso, without an express refusal 
of every creditor above 5/. to ex- 
acute or consent. Holmes v. Love, 

138 



DEL CREDERE COMMISSION. 
See Usury, 2. 

DEUVERY ORDER. 
See Frauds, Statuts of, 1. 

DEMAND. 
See Tendrr. 

DEMURRER. 
See Practice, 3. 

DEPOSIT MONEY. 

See Auction. Title, 2. Vendor 
and Purchaser, 2. 

DISCHARGING JURY. 
See Jury, 1, 2. 

DISCOUNT. 
See Contract, 1. 

DISPENSATION OF COVENANT. 
See Forebiture, 2. 

DISTRESS. 
See Landlord and Tenant, 6. 

DOG FIGHT. 
See Wager. 

EJECTMENT. 
See Costs. Forfeiture, 2. 

1. The defendant, mortgagee of a 
term, purchased the morte;agor^8 
whole mterest in the premiiies, in 
consequence of the lesfior^s adTiee, 
** to take to* the premises, and finbh 
the buildings," given after a right 
of re-entry had accrued for the 
non-completion of the building*: 
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Held, that the lessor might main- 
tain an ejectment for the forfeiture 
against the defendant, the build- 
ings never having been completed, 
and a sufficient time having elapsed 
9ince the purchase for the comple- 
tipiil Doe d. Sore v. Ekim, Page 29 

2. The incumbent of a living may 
sustain ejectment against parties in 
possession of the gllo.e lanas,though 

. the current y^ar oft tei[iancy from 
year to year, cteaitecT^'t^i^ prede- 
cessor, is unexpired. Doe alKerby 
y. Carter, 2S7 

PNROLMENT OF LEASl^, 
See EviDEVCEy 43. 

ENTRIES. 
^ See Evidence, 10. 

-EVIDENCE. 

See Bills of. ExchaVqe, 7* Co^- 
Ti^AGT,2. Conviction. Declar- 
ations, 1 — 3^ Frauds, Stat][7Je 
OF, 3. Fraudulent Sale. In- 
terrogatories. * iNDICTli^ENT, 2. 
Parol Evidence. Policy o* 
Insurance, 1. Secondary Evi- 
psNCE. Ship, I. Variance. 
Vendor AND Purchaser, 1. 

1. Where a verdict had been found 
subject to a special case, and a new 
triiu had been directed : Held, that 
the special case, signed by the 
counsel on each side, was evidence 
of the facts there stated. V'an 
WaH V. WoUeyy 4 

^ Held that the following memoran- 
dum, <* Received of L* and Co. a 
paper parcel directed to Messrs. 
H.B. and Co., 62. Lombard- street, 
value -260^., which we agree to de- 
liver to them to-morrow, fire and 
robbery excepted, carriage paid 
here," given by a carrier, on the 
yoL. I. 



receipt of goods, was admissible in 
evidence, without a stamp, as being 
an agreement, the subject-matter 
of which did not exceed 20/. Xrcr- 
tham V. RutUyy Page 18 

3. A memorandum by a wharfinger of 
the receipt of goods to be shipped 
in a particular manner, may be 
given in evidence to show the 
terms on which they were received, 
without a stamp, although the value 
of the goods was above 20/., the 
wharfage being of a less amount. 
ChadinickY. SUls, \i 

4. A letter, whioh had been in the 
possession of the deifendant, was 
filed in the Court of Chancery pur* 
suant to iah order of that court: 
Held, that secondary evidence of 
it was not admissible, it being in the. 
power of either party upon appli- 
cation to that court to produce it. 
fViUiam y. Munnings, 18 

5. In an action agiuuKt one of several 
partners, the defendant cannot, by 
a release, make his partner a com- 
petent witness for him. lemons v. 
Smith, 29^ 

6. In an action by executors, a paid 

- legatee is a competent witness to 
increase the estate. Clarke v Gan- 
non, 81 

7. In an action against the sheriff for 
negligently executing a writ, an as- 
sistant of the sheriff s officer, who 
had been employed by the officer 
to execute the writ, is a competent 
witness for the sheriff, without a 
release from the officer. Clark v. 
Lucas, 82 

8. A notice to produce letters written 
by the plaintiff to the defendant, 
who was a foreigner, and had been 
held to bail upon coming to this 

- country seven months previous to 
the trial, was served on the 10th of 
April, the trial taking place on th^ • 

• 14th I Held, sufficient to let in se^ 
'condary evidence of the contents. 
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alUKMigh the letteri were written 
eighteen jesrs back, and addressed 
to the defendant at his residence 
abroad. Drabid€Y.Doauer,PaLgei^7 

9. The defendant had been employed 
as the plaintitf's agent in raising 
m loan Uir establishing a colony on 
die coast of Homdurms^ and as such 
had feceiyed deposits from sub- 
acribersy and had giren scrip certi- 
ficatesy on which it was stated that 
the loan was for the use of the 
Pmfou state : Held, that it was in- 
cumbent on the plaintiff to prove 
the existence of such a state, on 
the ground that the parties to a 
mere bubble to deceive the public 
could not maintain an action against 
each other. Af'Giv^fiforT.Zoiv^, 57 

IOl Entries in the lana«tax collector's 
books, stating il. J3* tp be rated for 
a particular house, and his pay- 
ment of the sum rated, are adsnis- 
stble evidence to show that A* B. 
was in the occupation of the pre- 
mises at the time mentioned. Doe 
d. Smith T« Cartwrighi^ G2 

11* A copy of an omcisd paper con* 
taining the number of passengers 
. on board a vessel, made in pursu- 
ance of an act of parliament, by an 
officer of the customs, is admissible 
evidence to show the number and 
description of persons that were on 
board the vessel* Richardson v. 
Mellish, 66 

12. In an action on a policy of insur- 
ance on a voyage ** at or from the 
port or ports of discharge and load* 
ing in India, and the Easi India 
luands" evidence admitted to prove 
that the Mauriiiut is considered in 
mercantile contracts as an East India 
island, although treated by geo- 
graphers as an African island. i2o- 
oertson v. Money ^ 75 

IS. A fine was levied of twelve mes- 
suages in Chelsea. It was proved 
that the cognizor had more than 

i8 



twelve messuages in Chelsea : Hdd, 
that parol evi&nce was admissible 
to show which messuages the cog- 
nizor intended to pass by the fine. 
Doe fL Bulidey ^.Wilford^ Page 88 

14. A witness who haa never seen 
the defendant, but had corre- 
sponded with a person of the de- 
fendant's name, living at Pltfwumth 
Doekf where the defendant resided, 
and where, according to other evi- 
dence, there was no other person of 
that name, stated that the hand- 
writing of certain letters was that 
of the person with whom he had 
corresponded : Held, that this evi- 
dence was sufficient to admit the 
letters to be read against the de- 
fendant. Harrington v. Fry, 90 

15. In an indictment for perjury in 
an answer to a bill in Chancery: 
Held, that the recital in the Jurat 
of the place where the answer pur- 
ports to be sworn, Ib sufficient proof 
that the oath was administered at 
theplace named. Rex y. Spencer^ 97 

16* The declarations ofprochein amy 
made before action Drought, are 
not admissible for the defendant 
fVebb V. Smithy 106 

17* In an action by payee of a pro- 
missory note, expressed to be " in 
consideration of the payee's care 
and medical attendance bestowed 
on the maker z** Held, that evi- 
dence was admissible to show the 
consideration to have been medi- 
cines furnished and services per- 
formed as an apothecary; and if 
that was proved, that the' plaintiff 
could not recover without bringing 
himself within 55 G. $• c. 194. s. 21. 
Bl^ V. PinkerSf 125 

18. '^e declarations of a former 
holder of a bill of exchange, made 
during his possession, are evidence 
against a subsequent indorsee. Po- 
cock v. BiUingSf 127 

— But see fj^Oy 30. 
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19. In questions of pedigree, declar- 
ations tending to show the person 
making them entitled to a remain- 
der upon failure of issue of the 
then possessor of an estate, held 
admissible for the plaintiff claiming 
under that person, if made ante 
Item motam. Hand-writing of an 
ancient paper may be proved by 
the opinion of a witness, first com* 
paring it with other authentic old 
' writings at the time of the trial* 
Doe d. TUman v. Tarver^ Page 141 

80. The plaintiff in anumpsU gave in 
evidence an admission of Uie de- 
fendanty that he owed 147/* on a 
bill of exchange which had been 
returned dishonoured : Held, that 
such acknowledgment was admis- 
sible, though no notice to produce 
the bill had been given : Held, also, 
that interest was not recoverable 
unless the bill was produced. Fryer 
y. Brovm, 145 

81* A letter directed ** Mr. Havnes^ 
Bristoly* containing notice of the 
dishonour of a bill, was proved to 
have been put into the post-office ( 
Held, that this was not sufficient 
proof of notice, the direction being 
too general to raise a presumption 
that the letter reached the particu- 
lar individual intended. JraUer y. 
Haynes^ 149 

22. In order to show that defendant 
had caused and procured a printed 
libel to be inserted in a newspaper, 
a reporter to a public newspaper 
proved that he had given a written 
statement to the editor of the news- 
paper, the contents of which had 
been communicated by the defend- 
ant for the purpose of such public- 
ation, and tnat the newspaper then 
produced was exactly the same, 
with the exception of one or two 
slight alterations, not affecting the 
sense : Held, that what the reporter 
published, in consequence of what 



passed with the defendant, might 
be considered as published by the 
defendant ; but that the newspaper 
could not be read in evidence, 
without producing the written ac- 
count delivered by the witness to 
the editor. Adamsy, Kelly, Pagel57 

83. AvermcQt in a declaration on the 
S5 6. 3. e* 194., that defendant 
practised as an apothecary ** toith- 
out having obtained eueh certificate 
as bu the said act is required c** 
Held, that the onus prpbandi that 
the defendant had obtained his cer- 
tificate lapr with him and not with 
the plaintifis* The Apothecaries* Co* 
y. BenUey, 159 

84. An examined copy of an answer 
in Chancery, may be identified by 
a witness who has seen the hand*- 
writing of the defendant to the ori^ 
ginal, although the original docu- 
ment is not produced at tlye time 
that be speaks to his belief of the 
defendant's signature to it. Dart' 
nail V. HotMrdp 169 

85. 8emb(e% that a minute-book, in 
which entries of the proceedings 
at sessions are made, and from 
which book the roll containing the 
record of such proceedings is 
subsequently made up, is not it* 
self a record, so as to be ad- 
missible in evidence as a proof 
of the feet there stated. Rex v. 
Bellamy, 171 

86. In case for a nuisance, notice to 
remove the nuisance left at the 
premises is evidence against a sub- 
sequent occupier. SaJmofi v. Ben^r 
ley, 189 

87» Conveyance to the defendant's 
nominee supports an averment that 
^ the defendant became the pur- 
chaser.** Seaman v. Price, 199 

88. Registered ownership is primi 

Jade evidence of liability for the 

repairs of a ship ; but may be re<- 

butted by showing the credit nqp 

nn 2 
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to have been given to the owners. 
Cox V. Rtid, Fage 199 

29. A deed of defeasance^ making 
void an absolute bill of sale, upon 

. payment of a certain sum of nioney, 
IS admissible for the defendants to 
show the purposes of their owner- 
ship ; the bill of sale being duly 
entered on the registry, without 
mention of the defeaisance. lb, 

30. The declarations of a holder of a 
bill of Qx^ange, made whilst the 
bill is ciinren^ are not admissible 
against a subsequent holder under 
an indorsement inade before the 
bill became due. Bmith v. De 
Wruitz, 212 

31. The institution of a party to a 
livingy reciting the cession of his 
predecessor, followed by induction, 

. IS sufficient evidence to support an 
ejectment; though the predeces- 
sor is shewn to have been in pos- 
isessjon, and no' other evidence of 
bis cession is given. Doe d. Kerhy 
y. Carter, ^ "ip 

32. Where by the cross-examination 
of the plaintiff's witness, who had 
proved a prim^ fade case "for (he 
sale of goods, it appeared that the 
plaintiff had said that the goods 
were sold under a written contract, 
which he produced to the witness : 
Held, that the written contract 
spojcen of was evidence for the 
plaintiff, without calling the broker, 
by wbom it purported to have been 
inade and signed. BmUh v. Blandyj 

257 

33. The assertion oi a party, in a con- 
versation given in evidence gainst 
him, of facts in his favour, is evt- 
denfe fpr bim of tl^ose facts, ib. 

34. In an action against the sheriff 
for taking insufficient sureties in 
replevin, if the sheriff has assigned 
the replevin bond to tbe plaintiff, 
it is unnecessary to prove the 
^^^ution of the sureties, though 



averred in the dedaratioo. Bame§ 
V. Luca$f Page 264 

35. A retainer to commence a suit, 
which suit is afterwards abated by 
plea for non-joinder, is sufficient 
evidence of a retainer to commence 
another action against the- parties 
niMned in the plea in abatement. 
Croot v. JVright, 278 

36. In an action against the acceptor 
of a bill of exchange, where de- 
fendant's itttomey had given notice 
to the plaintiff to produce all 
papers relating to a bill described 
as the bill in question, and said to 
be ** accepted by the defendant .-" 
Held, that such a notice was prima 

fade evidence of the defendant's 
acceptance. Hclt v. Squire^ 282 

37. To prove a pedigree, the declar- 
ations of the husband of one of the 
fiunily are admissible, though he 
was not otherwise related to the 
^uouly. Doe d. Northey y. Har^ 
tw, 297 

38. in an indictment for perjury 
committed on the trial of a cause, 
it is sufficient for the prosecutor 
to prove all the evidence given by 
the defendant, referable to the fact 
on which perjury is assigned. 
Proof of the evidence set out by a 
witness who speaks from memory, 
but will not swear that he has 
given the whole of the defendant's 
former testimony, but says that he 
has stated to the best of his recol- 
lection all that was material to the 
present enquiry and relating to the 
transaction in question, and is 
positive nothing was said qualifjring 
the evidence proved, is sufficient to 
go to the jury. Rex y. Rowley f 299 

,39- Proof that the defendant was 
** sworn and examined as a wit- 
ness," supports an averment that 
the defenaant was sworn on the 
Holy Gospel, that being the ordi- 
nary mode of swearing, Ib. 302 
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^ In an action of slander for im- 
^ putinff felony, with a count for 
maliciously charging the plaintiff 
with thefl before a justice, to which 
the defendant pleaded the general 
issue, and also pleas in justification 
of the blander, averring that the 
charge of felony was true : Held, 
that evidence of general good 
tharacter was not admissible for 
the plaintiff* Cornwall v* Richard- 
ttm^ Page 305 

41. llie statute 6 G. 4. c. 133. s. 7. 
enacting that the common seal of 
of the Society of Apothecaries of 
the city of London shall be re- 
ceived as sufficient proof of the 
authenticity of the certificate to 
which such seal is affixed, does not 
make such certificate evidence, 
without proof that tlie seal affixed 
is the genuine seal of the society. 
Chadwick v. Bunning^ 306 

42. (iue^y Whether the non-arrival 
of a ship at her port of destination 
is evidence of her lo88> where the 
erew have been heard of aft^r the 
vessel sailed, and after she is said to 
have been lost. Koster v. Innesy 333 

43. The enrolment of a lease under 
tlie 1 &2G. 4. c. 52. s. 8., which 
enacts that a deed so enrolled, 
** shall be as good and available in 
law, and of the like force and 
effect in all respects as if the same 
had^ been enrolled in any of His 
Majesty's courts of record at West- 
minster^ or as if a memorial of any 
such deed had been entered or 
registered in the office or offices 
appointed for registering deeds 
and other conveyances of lands and 
tenements' ih the counties in which 
the same are situate^" is not admis- 
sible as evidence of the deed, with- 
out proof of the execution. Jenkins 
V. Biddulphy 339 

44. Semble, that a letter demanding 
payment of a debt, sent by the 



plaintiff's attorney, atid received by 
the defendant, is not sufficient 
evidence of a demand, on the issue 
of a prior demand and refusal 
to a plea of tender. Edwards v. 
Yeatesy Page 360 

45. In an action for tithes, under 
37 H. 8. c. 12. (London tithe act,) 
evidence that the statute and de- 
cree have been acted on in the 
different parishes in London is ad- 
missible to prove tliat the decree 
has been enrolled, no enrohnent 
being Ibund in the preset records 
of the Court of Chancery. Afac- 
douscal Ti YouhfTf 392 

46. Ir the payee of a bill of exchange 
delivers it, with his name indorsed 
on it, to another, no proof is re- 
quired of the handwnting of the 
indorsement. Glover v. Thomson* 

40S 

47. In an action for libel,* general* 
evidence that the plaintiff has beeir^ 
in the habit of libelling the defend* 
ant is inadmissible*- Waklei^ v« 
Johnson^ 422 

48. In trespass for false imprisonment 
against a private individual, evi- 
dence of reasonable suspicion of 
plaintiff's having been guilty, of 
felony, is admissiole on the general 
issue in reduction df damages. 
Chinn v. Morris^ 4f24f 

49. An examination of a prisoner 
charged with a felony, taken with- 
out threat or promise, by questions- 
put by the magistrate, is, notwith*' 
standing, admissible in evidence. 
Eex V. EUisy 432- 

EXAMINATION. 
See EviDBNCB, 49. Pavol Evr<^ 

DEMCE, 3. 

EXECUTORS. 

See Limitations, Statutb of, 3. 
Witness, 2. 
li H 3 
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FACtOll. 
See Prikcipal and Aoznt. 

FALSE IMPRISONMENT. 
See Assault and False Imprisom- 

MENT. 

t^ALSE RETtfRN* 
See Sheriff. 

FEES. . 
See Practice, 20.* 

FEE SIMPLE. 
See Title, 1. 

toRCIBLE ENTRY. 
See WiTNicss, 6. 

FOREIGN CONSUL. 
See Action, 1. 

I^OREIGN CORPORATION. 

A foreign corpdtatidn may sue in tiils 
country by their corporate name. 
The plaintife saed by the name of 
<<The National Bank of Saint 
Charles** i the name given by 
<;harter of the king of Spain, was 
** The Bank of Saint Charlei* : 
Held no variance, the bank being 
}n fact a national one. The National 
bank of Saint Chaftet v. De Ber- 
iiales. Page 190 

FOREIGN INTEREST* 
See Usury, 2. 

FORFEITURE. 
See Lease. 

l.The defendant, mortgagee of a term^ 
pm'chased the mortgagor's whole 



interest in the preinises in oonstl- 
qaenoe of the lessor^s advice, ** to 
^ke to the premises, and finish the 
buildings," given after a right of 
re-entry had accrued for the non- 
completion of the buildings : Held, 
that the lessor might maintain an 
ejectment for the forfeiture against 
the defendant^ the buildings never 
having been completed, and a suf- 
ficient time having elapsed since 
the purchase for the coinpletion. 
Doe d. Sore v. Ekins, Vage 29 
2. Ejectment on a forfeiture for 
.breach of covenant in a lease, 
wherein the lessee covenanted to 
insure in the joint names of him- 
self and the lessor, and in two- 
thirds of the value of the premises 
demised. The lessee had insured 
in his own name only» and, as coo- 
tended, to a less amount than two- 
thirds of the value of the premises; 
both parts of the lease remained 
in the possession of the lessor, and 
an detract only had been delivered 
by him to the lessee, which^ con- 
tained no mention that die insur- 
ance was to be in the joint names, 
though it stated that the insurance 
Was to be in two-thirds the value 
of the premises. The lessor of the 
plaintiff had pretiously insured the 
premises at the same sum as the 
defendant: Held, that the con- 
duct of the lessor being such as to 
induce a reasonable and cautious 
man to conclude he was doing all 
that was necessary or requir^ of 
him, by insuring ra his awn name 
imd to the amount insured, he 
could not recover for m forfeiture, 
thoueh there was no dispensation 
or release fbom the cotenant. Doe 
d. Knight v. Roiot, 343 

FORGERY. 
See Bills of Eichah ob, fif 
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FRAUD; 

8eeBAVKiB«2. Partnem. Sale, 4?. 

FRAUDULENT SALE- 

A sale to a creditor of personal pro- 
perty, by a person in embarrassed 
circumstancesy without any change 
of possession, is valid, unless made 
witQ a fraudulent intention to de- 
feat other creditors. The conti- 
nuance of possession is not con- 
clusive evidence of fraud. East' 
toood V. Brawn, Page 312 

FRAUDS, STATUTE OF. 
See Assumpsit, 2. Pkrxu&t, 2. 

L A delivery order for wine lying 
in the London docks, given by the 
vendor to the vendee, held not to 
be a sufficient atcepUince of the 
wine to take the case out of the 
statute of frauds. BeniaU ▼• Bum^ 

lOT 
%. ActiMi for not accepting fi% 
casks of tallow stated in toe de- 
claration to have been bought of 
the plainHffl The bought note put 
in evidence by the jHaintiff was, 
^ Bought this day for account of Mr.^ 
Benjamin LintkomCy ofmyprindpalf 
^y casks, &c. Signed «/• A Aoyn^, 
broken*' Held, that this action 
could not be maintained in the 
name of the plaintiff, there being 
no note in writing to take the case 
out of the statute of frauds ; the 
note produced stating the tallow to 
be sold by the plaintiff as broker, 
and not as averred ixt the declara-* 
tion, by the plaintiff himself, i^y- 
ner v. Lintnomey 325 

3. Action on the following undertak- 
ing :«< Jannem v. JF%re*. I hereby 
undertake to sign a bail-bond for 
the above defendant, in this action, 



either on a writ Ensued into Sussex 
or into Middlesex, when tendered 
to me, within one week from this 
date. •/. A.** It was averred in 
the declaration that a bail-bond ^oas 
tendered within a week fhmi the 
date of this undertaking, and that 
defendant was requested to sign 
and execute it. The evidence was, 
that the defendant was applied to 
to sign a bail-bond within the week, 
and refused ; but no bond toas ien^ 
dered for his signature, until after 
the week expired : Held, first, that 
this undertaking was not an agree- 
ment within the fourth section of 
the statute of fi*auds; secondly, 
that the plaintiff had fiuled in prov- 
ing that the bond was tendered as 
averred in the declaration, and, 
therefore, could not recover. Jisr- 
main v« Algar, Fkige 3i8r 



GAMING HOUSE. 

Keeping a public gaming-house is 
not an infamous crime, so as to 
render a person convicted thereof 
incompetent as a witness. Rex v. 
Grant, 27(X 

GUARANTEE. 

A bond conditioned to indenxiify 
and save harmless the ob]j|ees, for 
** such sums as they, in Aeir bank- 
ing business, should within ten 
years' advance or pay, or be liable 
to advance or pay for or on account 
of their accepting, discounting, &c. . 
any bill of excoange, notes, &c*- 
which A. B. should from time to 
time draw upon or make payable 
&c. at their house ; and also other 
sums which they, within the period - 
aforesaid, should otherwise lay out^ 
pay, &c. on the credit of the said 
A. B*,' or on his account ; and also^ 
u H 4 
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all such wages and allowaQces for 
^dvanciiig, paying, &c. such bills, 
&c. advanpes, payments, engage- 
mentor and accommodatious^ . not 
txceedingihe sum of 50M^ in the 
nhoUf together, with interest on 
such advances, &c. : Held to gua- 
rantee hinning accounts, and not to. 
be satisfied by the first payment of 
5000/. : Held also, that such' bond 
ought to be stamped with a 9/. 
stamp, under 55 G. 3- c.184., sche- 
dule, part 1. tU. Bond. fVilliams 
V. Rawinson, Page 233 

GUARDIAN. 
See Prochbin Amy. 



GOGGLES. 

See Warranty, 1. 

HANDWRITING. 

• A witness who had never seen the 
defendant, but had correspottded 
with a person of the defendant's 
name, living at Plyinouth Dock^ 
where the defendant resided, and 
where, according to other evidence, 
there was no other person of that 
name, stated that the handwriting 
of certain letters was that uf the 
person with whom he had corre- 
sponded : Held, that this evidence 
was su£Bcient to admit the letters 
to be read against the defendant. 
Harrington v. Fryi 90 

2. Handwriting of an ancient paper 
may be proved by the opinion of a 
witness, first comparing it with 
other authentic old writings, at the 
time of the trial. Doe d. Tilman 
V. Tarverj 141 

3. An examined copy of an answer 
in Chancery may be identified by a 
witness who has seen the hand- 



writing of .the jd^fendant to the 
original, although the original do* 
cument is not produced at the 
time that he speaks to his belief of 
the defendant's signature to it. 
DartnaU v. Howardy Page 169 



HIGHWAY. . 
See Variancs, 4. 

HOfiSk 
See Warranty, 2, 3.' 

HORSE STEALING. 
See AspQRTATioii. 

HUSBAND AND WlJ^ 
See Marriage. 

1. Semble, that although by the laws 
of a foreign country, husband and 
wife, natives of that tcountry, and 
resident there, may be partneiy in 
ttade, they Cannot maintain a joint 
action against persons resident 
here, for a balance due to the 
partnership account. Cosio v. De 
BemaUsy 102 

2. A widow cannot be asked to dis- 
close conversations between her- 
self and her late husband. Doker 
v. Hosier^ 198 

3. In an indictment on 3 & 4 ^. & Af. 
c. 9. s. 5. against a married woman.- 
it is sufficient, where the husband 
does not Cohabit with her, to state 
that the lodging was let iothexvife; 
for the statement may be either ac- 
cording to the fact,^ or the legal 
operation. Rex v. Hurrelly Page 296 

4. Indictment against the wife of 
W. <S. and others^ for a conspiracy 
in procuring W. S. to marry : Hel^ 
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that W. fb\ was not a competent 
witness in support of the prosecu- 
tion \ Held, that in all cases where 
husband and wife are admissible 
witnesses against each other, they 
are also admissible Jbr each other. 
Rex V. Serjeant, Page 352 

ILLEGAL WAGER. 
See Wager; 

IMMORAL AGREEMENT. 
See Landlord and Tenant, 4. 

The printer of an immoral and libel- 
lous work cannot maintain an action 
for his bill against the publisher 
who employed him. Poplett v. 
Stockdaie, 337 

IMMORAL CONSIDERATION. 
See Landlord and Tenant, 4. 

INCUMBENT. 
See EjserMENT, 2. Evid£nce,3L 

INDICTMENT. 

See Asportation, S. Bridge. Hus« 
band and wipe, s. practice, 
2. 12. 18, 19. Variance^ 2, 3, 
4. 6. 8. 

1. An indictment for perjury commit- 
ted in the Insolvent Debtor's Court, 
alleged that the defendant falsely, 
&c. si^ore " that his schedule pre- 
sented to that court contained a 
full, true, and perfect account of 
all debts owipg to him, whereas, in 
truth and in fact, the schedule did 
not contain a full, true, and perfect 
account of all debts owing to him/' 
without specifying any debts oipit- 
ted: Held, that this indictment 
was clearly bad| and that no trial 



ought to be had upon it. Jlex v. 
Hepper, Page 210 

2. In an indictment for felony, it is 
not necessary to prove affirmatively 
for the prosecution that such a 
parish as that laid in the indictment 
exists in the county. Rex v. 
Dtmiiniy Wge 433 



INDORSEMENT. 

See Bills OP Exchange, 5. 11. Evi- 
dence, 46. 



INtAMY. 

See Witness, 7, 8» 

INFANT. 
See Prochein Aut. 

INSOLVENT DEBTORS. 

tn an action against the acceptor of a 
bill of exchange, who pleaded his 
discharge under the Insolvent 
Debtors' Act : Held, that the de- 
scription in the schediile of a bill, 
as orawn by the defendant and 
accepted by A. B. ^who was in fact 
the draper of th6 bill sued on,) and 
held by C. 2>. (to indofser on the 
bill,) for the precise siim, and of 
nearly the same date as the bill 
sued on, is a sufficient description 
for the discharge of the defendant ; 
the mis-description of the bill not 
being intended, nor likely to de- 
ceive the holder. Nias v. Nichol' 
son, 322 

INSURANCE. 
See Policy of iNsuBAMfeE. 
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INTEREST. 
See BiLi/S of Exchange 4s 

1. In debt on bond in the penalty of 
120L conditioned for the re*pa^- 
ment of the same sum, with lawnil 
interest: Held, that interest was 
recoverable beyond the penalty^ to 
the amount of the damages laid in 
the declaration. FrancU v. Wilson, 

Page 105 

2. If a. bill payable at a given time 
after date be for a. specified sum, 
** with lawful interest for the 
same," interest shall be computed 
from the date. Doman t. JDwden, 

S81 

INTERESTED WITNESS. 
See Witness, 5, 6. 

INTERROGATORIES. 

Rules of court had been obtained foi* 
examining witnesses on interroga* 
tones by both th^ plaintiff and de^ 
fendanty with liberty to each to en* 
hibit cross interrogatories ; and one 
of the rules ordered, that the in** 
terrogjEUoriesy depositions, &c. so 
tdcen, should be admitted, read, 
and given in evidence at the trial 
of the cause, saving all Just ex* 
ceptions. Semhlcy that the plaintiff 
is entitled to make use of answers 
to interrogatories which had been 
exhibited on behalf of the defend- 
ant, although the plaintiff had not 
examined such witnesses on cross 
interrogatories : Held, that if the 
plaintiff reads the answers to inter- 
rogatories put by the defendant, he 
cannot object to the admissibility 
of some of the answers, because 
thev referred to written documents 
which were not produced. M^Jntyre 
V. La^rdf 203 



JURAT. 
See AFf iDAviT» 1, 2. . 

JURY. 
See PHACTici!, 12. 25. 

1. A jury sworn on an indictment, 
clearly bad in point of law, may be 
discharged by the judge from giving 
a verdict. Rexyf. Deacon,. Pa^e27 

2^ A wager was deposited with a 
stake-holder on the event of a dog- 
fight, to be paid over to the winner 
after the event was determined. 
The money was not demanded of the 
stake-holder until after the event 
was deteritained. The judge dis- 
charged the jury from giving any 
verdict. Egertouv.Furzmany 213 

3. The withdrawing a juror by con- 
sent of the parties is no bar to a 
future suit on the same cause of 
action. Sanderson v. Nesior^ 402 

LACHES. 

1. The governor and company of the 
bank of England having neglected 
and delayed to pass a warrant of 
attorney for the transfer of stock 
for an unreasonable /tuM, vte liable 
to answer in damages for the loss 
sustained in consequence of an in- 
termediate fall of the funds. Sutton 
V. Governor and Company of the 
Bank tfEndand, 52 

2. Held, that Uie acceptors of bills of 
exchange, payable at a banker's in 
L<mdony were not discharged from 
their liid)ility, although the holder 
neglected to present them for pay- 
ment at the banker's before they 
failed, which was several weeks 
after the bills became due; and 

- although the acceptors at aU times, 
up to the failure of the bankers. 
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bad a balance lA their hands suffi- 
cient to coyer the acceptances. 
nmtr Y. Haden^ Fsige 215 

LANDLORD AND TENANT. 

1. The incumbent of a living may 
sustain ejectment against parties 
in possession of the glebe lands, 
though the current year of a te- 
nancy from year to year, created 
by his predecessor, is unexpired. 
Doe d. Kerby v. Carter, 237 

5L The institution of a party to a liv- 
ing, reciting the cession of his pre- 
decessor, followed by induction, is 
sufficient evidence to support an 
ejectment ; though the predecessor 
is shewn to have been in posses- 
sion ; and no other evidence of his 
cession is given. Ibid. 

S. A tenant verbally agreed " to pay 
all iaxeit** Held, that under this 
agreement he was bound to pay 
the land-tax, although it was not 
sbecifically mentioned. Anifietdt. 

4* In an action for use and occupation 
of a lodeing under a weekly te- 
nancy, where it did not mpear that 
the lodging was originally let for 
the purposes of prostitution i Held, 
that the plaintiff could not recover 
the weekly rent, which accrued 
after he was fully informed, that 
the defendant occupied the lodg« 
inga for the purposes of prostitu- 
tion, Jennings v. Throgmorton, 251 

IL A tenant of a house from year to 
year, not under any agreement to 
repair, may i}uit without previous 
notice to his landlord, on the pre* 
mises becoming unsafe and useleto 
from want of repairs; and such 
tenant is not liable, in an action for 
use and occupation, for any rent 
afler the occupation has ceaaed to 
be beneficial. Edwards y. Eihering- 
iem, 268 



6. Where the occupier under an 
agreement for a lease at a certain 
rent, pays the rent, he becomes 
tenant from year to year, on the 
terms of the agreement, and the 
landlord may mstrain. Mann v. 
Lavejotfy Pftge 355 

7. A tenant under covenant to repair, 
cannot maintain an action on the 
14 O. 3k c. 78. (the Ltmdon build- 
ing act) against his landlord, Ibr a 
moiety of the expence of rebuild- 
ing a party-wall, which, beine out 
of repair^ the tenant pulled down 
and rebuilt at the joint expence of 
himself and tlie occupier of the ad- 
joining house, to wnom he had 
given the notice required by the 
statute, in his landlord's name, but 
without his authority. Pizey v* 
Rogers, 357 

LEASE* 

Covenant in a lease not to let^ set» 
assign, transfer, set over, or othef" 
wise part with the premises thereby 
demised, or that prestiU inditnture 
of leases Held, that a deposit with 
a creditor as a security for money 
advanced, was not a parting with, 
within the meaning of the cove- 
nant. Doed. Pitt y. Lmidng, 36 



LEGATEiS. 
See WiTinsSy 2. 

LIBEL. 
Bee ^ytDfivCE, 22. 40^ Practice, 16. 

L In an action for a libel the de- 
fendant has a right to have the 
whole of the publication read, from 
which the passages charged are 
extracts. Cooke v. Hughes, 112 
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% It is liot libelTcAis fairly to com- 
ment on a petition relating to mat- 
ters of general interest, which has 
been presented to parliaroent, and 
published* Dunne r, Anderson^ 

Page 287 

3. The petitioner cannot maintain an 
action of libel for such comments 
unless his private character be vi- 
lifted ; although the publication of 
the petition be not shown to be his 
act. Ibid. 287 

4. In libel, general evidence that the 
plaintiff has been in the habit of 
libelling the defendant is inadmis- 
sible. Wakely v. Johnson^ 422 



LIEN. 

1. A livery stable keeper m^y, by ex- 
press agreement, have a lien for the 
keep of hontes: where the owner 
of horses i)i the possession of a 
livery-stable keeper who had such 
1^, fraudulently took them out of 
his possession; Held, that the 
liveryrstable keeper might, without 
force, retake the horses, ^d that 
the lien would revive. Wallace v. 
Woodgaie^ 193 

2. A banker who has discounted bills 
for a custoine^, or accepted bills for 
his accommodation, has, while such 
bills remain unpaid, a lien on any 
negotiable securities of that cus- 
tomer which may come to his 
hands, and may put the same in 
suit. And even where, taking into 
account the bills on both sides, the 
customer has a balance in his fa- 
vouF of a sum not equal to the 
amount of any one of them, this 
surplus cannot be appropriated to 
any one of the bills, in reduction of 
the claim of the banker suing any 
of the parties to the bilh BoUand 
y.Bygravef 271 



LIMITATIONS; STAtUTE OF. 

1; The statute of Itmitalions is no bar 
to an action on a promissory note, 
payable ** twentu^our moMhs after 
^^ii^'; if presented for payment 
within six years before the action 
i^onmienced. Tkwrpe v. BaUkj 

FigeS88 
2. An acknowledgement to take a 
case oat of thfe statute of limitations 
may be inferred from the conduct 
of the party, without any verbal 
promise or admission. iWrefore 
when A. without authority bad in- 
dorsed a bill of exchange to A. and 
D. who received the amount from 
the acceptor, and the acceptor, 
being sued by the party to whom 
the bills really belonged, gave no- 
tice to A. &B. that, in the event of a 
verdict passing against him, he 
should be entitled to recover the 
sum previously paid on the bills 
from the parties to whom it was 
paid, and A. & B. in consequence 
advised particular proceedings in 
the defence, and continued during 
the whole course of the action to 
be consulted and advise upon it ; 
this was held sufficient evidence to 
warrant the jury in finding an ac- 
knowledgment by A. of a debt due 
by him j so as to enable the acceptor 
' to succeed in an action against him 
for money paid^ or to prove under 
a commission of bankrupt against 
him, notwithstanding the statute of 
limitations. East India Company 
v. Prince^ 407 

S. In an action against several execu- 
tors, pleas, general issue, and sta- 
tute of limitations: Held, tliat 
neither a mere acknowledgement 
of the debt by all the executors, 
nor an express promise by one of 
them, takes the case out of the sta- 
tute : there must be an express 
promise by all. TuUocky,Dunn^^l6 
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LODGINGS. 

See Husband a^d Wife, 3. Land* 
LORD AND Tenant, 4.. 



LONDON BUILDING ACT. 

^ec Landlord and Tenant, 7- 

LONDON TITHE ACT. 

Sep TiT??E, 

MALICIOUS ARREST. 

In an action for a malicious arrest, 
the plaintiff cannot recover da- 
mages for the extra costs. Webber 
V. Nicholas, P^e 4|9 

MARRIAGE. 

A marriage in Ireland performed by 
a clergyman of the churdi of Eng- 
land in a private house, held valid, 
' although no evidence was given 
that any license had been granted 
' to the parties. Smiih v. MaxtteU, 

80 

MARRIAGE ACT. 

The retrospective clause in 3 G. 4. 
C.75. (marriage act) is not repealed 
by statute 4 G. 4. c. 76. JRose v. 
Biakemore, 382 

MEMORANDUM, 
See Evidence, 2, 3.. 

MERCANTILE INSTRUMENT. 
See Contract, 1, 2. Primage. 

MINERALS. 
See Title. 



MISDEMBANOR. 
See Practice, 15* 

MONEY PAID, AND HAD AND 
RECEIVED. 

See Assumpsit, I. 

NEWSPAPER. 
See Evidence, 22. 

NEW TRIAL. 
See Evidence, I. 

NOMINAL DAMAGES. 
See Policy of Insurance, I. 

NOTICE OF DISHONOUR. 

2. Where the drawer of a bill of ex- 
change had no effects in the hands 
of the acceptor from the time, of 
drawing the bill, till it became due,- 
but the- acceptor had received from 
the drawer, prior to this bill on 
which the action was brought ac- 
ceptances of the draw^i ?ppn 
which he had raised money< sOtae 
of which acceptances had been 
returned dishonoured, and others 
were outstanding: Held, that the 
drawer was entitled to notice of 
dishonour of the bill. Spooner v. 
Gardiner^ P*gc 84 

2. A letter directed " Mr. Havnes, 
Bristol'* containing notice of the 
dishonour of a bill, was proved to 
have been put into the post-oUce : 
Held, that this was not sufficient 
proof of notice, the direction being 
tQO general to raise a pre&uteiption 
that the letter reached the parti- 
cular individual intended. Waker 
-N.^Haynesy 149 

3;^ In an action against the dratver of 
. a bill of exchange, dated *< Man- 
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duster:'' JOA^ that ft was mif- 
ficient eridence of kit baring had 
notice of its didioooiir, to prove 
that a letter coDtaining rach notice, 
had been put into the post-ofice in 
London^ directed to bun, **Manchts^ 
ierJ* Mann ▼. Maor$, Phge 249 
4b Where the drawer has no reason* 
able expectation that the bill will 
be oaid by the drawees, he is not 
entitled to notice of the dishonor. 
France t. Lmey^ 341 

NOTICE OF SET OFF. 
See PirSADiao, 3« 

NOTICE OF TRIAL. 
See Practice, 15. 

NOTICE TO PRODUCE PAPERS. 

See EviBEKCE, 9>- Sbcokdary 
EviDKHCK, 8. Practici, 21, 22. 

!• A notice to produce letters written 
by die pklntiff to the defendant, 
who was a foreigner, and had been 
held to bail upon eomfaig to this 
country seren months previoos to 
the trial, was serred on the lOtb 
of AprUy the trial taking place on 
the 14th : Held sufficient to let in 
secondary evidence of the oon- 
tents, although the letters were 
written eighteen years back, and 
addressed to the defendant at his 
residence abroad. Drabble v. Don- 
ner^ 47 

^ In an action of trespass, notice 
haviog been given to the defend- 
ant to produce a written paper 
iriiioh had been delivered to A. B. 
under whom defendant justified, 
and under whose directions he 
acted ; Held, that the plaintiff was 
not entitled to give secondary evi* 
dence of the contents. Evani v* 
Sneet, 83 



3. In as actkm agaiasl tfce acceptor 
of a ImU of exchange, where de- 
fendant's attorney had given notice 
to the plaintiff to produoe all pa- 
pers relating to a bul d c s c i ib cd, as 
the bill in mestioii, and said to be 
**aceepted \ ike smd defkmimml:^^ 
Held, that sudi notice wwmprhma 
Jade evidoice of the defendant*! 
acceptance, tfoft t. Samire, 

Page 282 

NUISANCE. 
See Ancirkt Lights. Etiokvcr,26* 

OATH. 

1. A witness who declines swearing 
on the New Testament, although 
he professes Christianity, ui^be 
allowed to swear on die Old Tes- 
tament, if he considers that mode 
binding on his conscience. £tf- 
mumdt V. Rawe^ 7? 

2. IVoof that the defendant was 
"sworn and examined as a wit- 
nessy** supports an averment, that 
tho drfenoant was sworn oa the 
Qoly Gospel, that being the ordi- 
nary mode of swearing. Rexr. 
Rmley, S02 

ORDER. 

A^ gives B* an order on his bankers, 
directing them ^ to hold over from 
his private account 400^ to the dis- 
posal of jB.** The bankers accept 
the order : Held, that such order 
was revocable, and might be 
countermanded before payment 
mpde to jB., or appropriation to his 
credit. Gibson v. Minet^ 68 

OUTLAWRY. 

On a writ of error to reverse an ouU 
lawry, because the defendant was 
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beyond seas, {l{ it be any answer 
that he went there for the purpose 
of avoiding the outlawry,) it is 
enough that he went to avoid out- 
lawry in the action; it need not 
appear that he went in contempla- 
tion of the particular proceedings 
which did actually terminate in the 
outlawry. Biyan v. fVagstqffl 

Page 329 

OWNERSHIP, 

See Bankrupt, 3. Evidence, 28. 

Ship, 1. 

PARISH. 

See Indictment, 2. 

PAROL EVIDENCE. 

1. A fine was levied of twelve mes- 
suages in Chelsei^ It was proved 
that the cognisor had more than 
twelve messuases in Chelsea: Held, 
that parol evidence was admissible 
to show which messuages the cog- 
nizor intended to pass by die fine. 
Doe d. Bulkdey v. Wilfori, 88 

2. An indictment for perjury in set- 
ting out the record of a conviction 
at the Middlesex sessions^ stated an 
adjournment to have been made by 
Const, Esq,y and A. B.C. and D. and 
others^ their Jellotos^Sfc^ justices. An 
examined copy of the record of 
conviction, when produced, stated 
the adjournment to have been made 
by Const, Esq.j and E. F. G. and 
others^ Sfc. •* Held, that this defect 
might be cured by parol evidence 
of an adjournment made by the 
persons named in the indictment: 
Held, that no such evidence being 
given, the variance was fatal. JUx 
V. Bellamy, 171 

3. Parol evidence is admissible to 
prove matters deposed by a par^y 
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on his examination before commis- 
sioners of bankrupt, material to the 
enquiry, such matters not being 
contained in the written examin- 
^lon taken by the commissioners. 
Rowland v. Ashby^ Page 23 1 

PARTNERS. 

See Banker, 1, 2. Husband and 
Wife, 1. Witness, 1. 

A partnership cannot acquire property 
m goods obtained by the fraud of 
one of the partners, to which the 
rest are not privy, jR% v. fFUson, 

178 

PARTY WALL. 
See Landlord and Tenant, 7, 

PATENT, 

Patent for a mode of making a medi- 
cine by a particular oombmation of 
three Jmown substances; tbe spe« 
cificatxon not describing those sub- 
stuices by their known names, but 
pointing out particular methods of 
producmg them. Held bad ; those 
methods not being essential to the 
combination, nor part of the in- 
vention. Savory v. Prw, I 

PAYMENTS BY BANKRUPT, 
See Banrrupt, 6. 

PEDIGREE, 

See Evidence, 37* 

In questions of pedigree, declarations 
tending to «how the persons making 
them entitled to a remainder upoi^ 
failure of issue of <the then posses- 
sor of m estate; held adooissibi? 
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for the plaintiff claiming under that 
person, if made ante litem motam. 
Dee d. Tilman v. TarveT', Page 141 

PERJURY. 

See Evidence, 15. 38. Indictment,!. 
Practice, 12. 19. Variance, 8. 

1. A party may be indicted for per- 
jury in an affidavit^ which cannot, 
from certain omissions in the jurat, 
be received in the Court fo^r which 
it is sworn, the perjury being held 
complete at the time of swearing. 
Rex V. Hailei/f 94 

2. In an answer in chancery to a bill 
filed against the defendant for the 
specific performance of an agree- 
it^ent relating to the purchase of 
land, the defendant had relied on 
jthe statute of frauds (the agree- 
inent not being in writing), and 
}iad also denied having entered 
Into iany such agreement. Upon 
this denial in his answer, the de- 
fendant was indicted for perjury: 
Held, that the denial of an agree- 
ment which by the statute of 
frauds was no^ binding on the par- 
ties, was immaterial and irrelevant, 
and that the defendant was entitled 
to his acquittal. Rex v. Dunston, 

109 

PETITION TO PARLIAMENT. 
See Libel, 2, 3. 

PLEA. 
See Tender. 

FLEA PUIS DARREIN CON- 
TINUAWE. 

A plea puis darrein continuance may 
be put in at nisi priiis upon paper. 
Mi/ers V. Taylor^ 404 



PLEADING. 

See Indictment, 1. Salb, 1. Vari- 
ance. 

!• Where the four first counts of a 
declaration were on bills (^ex- 
change, and there was a demurrer 
and joinder to the two first, and 
general issue to the rest, and 
unica taxatioy &c. : Held, that the 

Elaintiff havine proved only two 
illsy was not obliged to place these 
to the counts demurred to» but 
was entitled to nominal damages 
on those counts, and to the amount 
of the bills .on the rest of the de- 
claration. Marshall v. GriMn^ 

Rige 41 

2. The declaration in trespass con- 
tained five counts, each ^charging 
several assaults. The defendant 
pleaded first not guilty ; secondly, 
that the assaults in the different 
counts were one and the same, and 
then justified. Replication, de in- 

juria Sfc. generally, and issue 
thereon: Held, that the plaintiff' 
could not recpver on any other 
assault than the one specified in 
the plea. Gale v. Dalrymviej 118 

3. Notice of set-off can only be given 
where the general issue is pleaded, 
without any other plea. Webber 



V. Venn 
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POLICY OF INSURANCE. 
See Abandonment. Evidence, 12. 

1. Where a ship received damage by 
striking on a rock, which rendered 
her unsafe for another voyage, un- 
less repaired; and she was twice 
surveyed and condemned by the 
authorities of the place to which 
she was insured ; and the captain, 
bond fidey sold her for fire-wood, 
but she might have been repaired 
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but for the negligence of the re- 
sident agents ofthe owners : Held, 
that the underwriters are not liable 
for a total loss. The jury said, 
** that the ship has sustained a 
partial loss, but to what amount 
there is no evidence :" Held, that 
the plaintiff is entitled to a verdict, 
with nominal damages only. Tan- 
ner V. Bennetf Page 182 

2. The insurer of a ship is not liable 
for the expences incurred by the 
delay o£ the vessel, for the purpose 
of recovering her cargo, when 
detained under process of a foreign 
country, if the ship itself be not 
detained by the process. And the 
circumstances causing the detainer, 
must be positively shown to have 
originated in the fraud of the 
master, in order to support an 
averment of loss by his barratry. 
Bradford v. Levt/^ 331 

3. In an action on a policy o£ in- 
surance, where a loss is to be in- 
ferred from the want of intel- 
ligence, the plaintiff must distinctly 
prove that when the vessel left the 
port of outfit, she was bound upon 
the voyage insured. Qiuere, Whe- 
ther the non-arrival of a ship at 
her port o{ destination is evidence 
of her loss, where the crew have 
been heard of after the vessel 
sailed, and after she is said to have 
been lost. Koster v. Innes^ 333 

4. Where a ship partially damaged 
has been repaired by the owners, 
the insurers are only liable to the 
amount of two-thirds of the costs 
of repairs ; imless circumstances be 
shewn, to take the case out of the 
ordinary rule of deduction of one- 
third for the benefit to the owners 
from the repairs. Poingdestre v. 
Royal Exchange^ 378 
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PRACTICE. 
See Costs. Indictment, 1. Inter 

ROGATORIES. PLEADING, 3. 

1. In indictments for misdemeanors 
at the instance of private prose- 
cutors, when both defendant and 
prosecutor have brought down their 
records, and entered them with the 
marshal, the defendant's first, the 
prosecutor's lower in the list, trial 
must take place in the order of 
entry. Redt v. Halse, P^e ^ 

2. A jury sworn on an indictroent^ 
clearly bad in point of law, may 
be discharged by the judge from 
giving a verdict. Rex v. Deacon^ 27 

3. When the four first counts of a 
declaration were on bills of ex- 
change, and there was a demurrer 
and joinder to the two first, and 
general issue to the rest, and uniea 
iaxatio, &c,: Held, that the plaintiff 
having proved only two bills, was 
not obliged to place these to the 
counts demurred to, but was en- 
titled to nomina' damages on those 
counts, and to the amount of the 
bills on the rest of the declaration* 
Marshall v. Gnffiriy 41 

4. A notice to produce letters written 
by the plaintiff to the defendant, 
who was a foreigner, and had been 
held to bail upon coming to this 
country seven months previous to 
the trial, was served on the lOth of 
April, the trial taking place on the 
14th : Held, sufficient to let in 
secondary evidence ofthe contents, 
although the letters were written 
eighteen years back, and addressed 
to the defendant at his residence 
abroad. Drabble v. Donner^ 47 

5. In an action against bankrupts: 
Held, that the solicitor to the as- 
signees, who had been served by 
the plaintiff with a iubpogna dmcn 

I r 
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tecutHf was bound to produce the 
books of the bankrupts, in order 
that entries, relating to the matters 
in issue might be read. Hawkins 
V. Hoxvard, Page 64 

6* A witness who declines swearing 
on the New Testament, although 
he professes Christianity, may be 
allowed to swear on the Old Testa- 
ment, if he considers that mode 
binding on his conscience. Ed- 
monds V. RoxoCy 77 

7. A prisoner, upon being arraigned, 
stated that he was deaf, and when 
the indictment was read over to 
him, apparently did not hear; the 
judge directed a jury to be em- 
panelled to try whether he stood 
mute by the act of God or out of 
malice. Rex v. Halton^ 78 

8. When notice of intention to dis- 
pute the consideration of a bill or 
note has been given, and the plain- 
tiffs witnesses have been cross- 
examined to that point, the plain- 
tiff must give such evidence as he 
has to offer in proof of the consi- 
deration in the first instance, and 
will not be allowed to do so in 
reply. Spooner v. Gardiner y 86 

9. In an action for a libel, the defend- 
ant has a right to have the whole 
of the publication read, from which 
the passages charged are extracts. 
Cooke V. Hughes, 1 1 2 

10. On the trial of an issue from the 
Court of Chancery, with power to 
the plaintiff to examine the defend- 
ant as a witness : Held, that as 
matter of right, plaintiff's counsel 
might cross-examine the defendant, 
although called as his witness ; the 
defendant standing in a situation 
necessarily adverse. Clarke v. SaJ^- 

f^ry, 1'26 

11. A co-defendant against whom 
the plaintiff has given no evidence, 
has no right to an acquittal to be 



made a witness, until all the other 
evidence for the defendants is 
finished. Wright v. Paulin, 

Page 128 

12. A judge at Nisi Prius may refuse 
to try an indictment clearly bad in 
point of law. An indictment for 
perjury, not averring the matters 
falsely sworn to, to be material, 
nor showing them to be so, is 
within this authority. Rex v. Trr- 
meame, 147 

13. On a trial for a misdemeanour in 
K. B. a defendant is not entitled to 
the assistance of counsel to cross- 
exaibine witnesses, when he re- 
serves to himself the right of ad- 
dressing the jury ; but counsel may 
argue for him any point of law that 
arises, and suggest the questions to 
be put to the witness. Rex v. 
Parkins, 166 

14. A wager was deposited with a 
stake*holder on the event of a dog- 
fight, to be paid over to the winner 
auer the event was determined. 
The money was not demanded of 
the stakenolder, until after the 
event was determined. The judge 
discharged the jury from giving any 
verdict. Egerton v, Furzman, 213 

15. On the trial of a misdemeanour, 
the prosecutor cannot appear for 
the purpose only of questioning 
the proof of notice of trial. When 
the prosecutor appears, be cannot 
call for proof of notice. Rex v. 
Hobby, 241 

16. In an action for a libel, when the 
general issue is pleaded, and also 
special pleas in justification, the 
plaintiff may, in the outset, give all 
the evidence he intends to offer to 
rebut such justification, or he may 
do so in reply to evidence produced 
by the defendant, but he is not en- 
titled to give part of such evidence 
in the first instance, and to reserve 
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the remainder for reply to the de- 
fendant's case. Brovonc v. Murray ^ 
254. S. P. Sylvester v. Hall, 

Page ^55. n. 

17. In an action of assault and bat- 
tery, and a plea of justification only, 
and issue thereon, the defendant's 
counsel has a right to begin, the 
affirmative of the issue being on 
him. The onus of proving •damages 
does not give the plaintiiTs counsel a 
I right to begin. Bedell v. Russell, 2d3 

19. Two prisoners indicted for horse- 
stealing in county A,, were found 
in joint possession of two horses in 
that county, which they had jointly 
taken at different times and places 
in county B. .* Held, that evidence 
could be given of one only of the 
takings in county B., each taking 
being a separate felony ; and that 
the prosecutor's counsel must elect 
on which to proceed. Rex v. Smith, 

295 

19. A judge at Nisi Prius has no ju- 
risdiction to try an indictment ibr 
perjury at common law found at 
the quarter sessions, and removed 
by certiorari into the King's Bench ; 
an indictment so found being void. 
Rex V. Haynes, 298 

20. A sheriff"8 officer employed by an 
attorney to make arrests on mesne 
process issued at the suit of his 
client, may sue the attorney for 
the fees usually allowed for such 
arrests on the taxation of costs by 
the master, though such fees ex- 
ceed the sum allowed to the sheriff 
and bailiff by the 23 H. 6. c. 10. 
Toxvnshend v. Carpenter, 314 

21. Notice to produce a letter relat- 
ing to the matters in dispute, served 
on the attorney of the party, on the 
evening next but one before the 
trial, held sufficient to let in se- 
condary evidence of the contents, 
though the party was out of Eng- 
land. Bryan v. Wafrstaff, 327 



22. In order to let in secondary evi- 
dence of a letter, the notice to 
produce must specify the letter in- 
tended ; notice to produce " all let- 
ters, papers, and documents touch- 
ing or concerning the bill of ex- 
change mentioned in the declar- 
ation, and the debt soueht to be 
recovered," is too general. France 
V. Lu€iy, Page 341 

23. If a witness declines to answer a 
question, no inference of the truth 
of the fact inquired into may be 
drawn from that circumstance. 
Rose V. Blakemore, 383 

24. In an indictment against several 
persons, the counsel for the prose- 
cution has a right, before opening 
his case, to the acquittal of any de- 
fendant he intends to call as a 
witness. Rex v. Rotoland, 401 

25. A plea puis darrein continuance 
may be put in at nisi prius upon 
paper. Myers v. Taylor, 404 

26. Where the plaintiff had obtained 
a special jury, but had neglected 
duly to summon them: Held, on 
the defendant's objecting to pro- 
ceeding in the cause, that on the 
appearance of some of the special 
jurors the plaintiff was entitled to 
pray a tales, and to proceed in the 
trial. Snook t. Soutktvood, 429 

27. When the witnesses in a cause 
are ordered out of Court, the at- 
torney in the cause may remain, 
and be afterwards called as a wit- 
ness. Pomeroy v. Baddeley, 430 



PRIMAGE. 

Where there is a written agreement 
between the master and owners of 
a ship ^not mentioning |7rtimzg^, and 
the owners have received payments 
in respect of primage from the 
freighters : Held, that the master, 
by usage of trade, is entitled to 

I I 2 
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such pajments. Charleton v. Cotes- PRIVILEGED COMMUNICA- 
f9orth. Page 175 TIONS. 

See HusBAKD and Wife, 2. 



PRINCIPAL AND AGENT. 

See Agreemevt. Broker. Frauds, 
Statute of, 2. Trover, 2. 

1. The defendant, a linen-draper in 
Yorkshire^ had in several instances 
employed ^4. J3. as his agent, to 
purchase on credit goods of the 
plaintiffs, linen-drapers, in London. 
A. B.t without the authority of the 
defendant, orders goods in his name 
to be sent by the usual conveyance, 
and intercepts them to his own use : 
Held, that the defendant is liable 
for such goods, he having by the 
previous dealings authorized the 
plaintiffs to treat A* B, as his 
^ent. Todd Y. Robinson, Page ^17 

2. The defendant, a linen-draper in 
Yorkshire f had in several instances 
employed A. B. as his agent, to 
purchase on credit goods of the 
plaintiffs, linen-drapes, in London. 
A. B.9 without the ai^thority of the 
defendant, orders goods in his 
name to be sent by the usual con- 
veyance, and intercepts them to 
his own use : Held, that the de- 
fendant is liable for such gdods, he 
having by the previous dealings 
with the plaintiffs, and with other 
persons, held out A. B. as his ge- 
neral agent to purchase goods. 
Gilman v. Robinson^ 226 



1. The' privilege of not being exa- 
mined to such points as have been 
communicated to an attorney while 
engaged in his professional capa- 
city, extends only to those com- 
munications which relate to a cause 
or suit, existing at the time of the 
communication, or then about to 
be commenced.^ WilliamsY.Mundief 

Page 34 

2. The retainer of a counsel for a 
cause is in the nature of 'a privi- 
leged communication, and cannot 
be disclosed. Foote v. Hatfne^ 165 

3. In an action by the assignees of a 
bankrupt, the bankrupt may allow 
his attorney before the bankruptcy 
to give in evidence privileged com- 
munications, though offered as proof 
of the act of bankruptcy. Merle v. 
More, 390 

PROCHEIN AMY. 

The declarations of prochein amy 
made before action brought, are 
not admissible for the defendant. 
Webb V. Smith, 106 



PROMISSORY NOTES. 
See Bills of Exchange. 



PRINTER. 
See Immoral Agreement. 



PRISONER. 
See Evidence, 49. Practice, 7. 



PUBLISHER. 
See Immoral Agreement. 

RECORD. 
See Costs 1. 

Semble, thai a minute-book in which en- 
tries of the proceedings at sessions 
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are made, and from which book the 
roll containing the record of such 
proceedings is subsequently made 
up, is not itself a record so as to 
be admissible in evidence as a proof 
of the fact there stated. Rex v. 
Bellamy, Page 171 

RELEASE. 
See Witness, 1. 3. 

REPLEVIN BOND. 

In an action against the sheriff for 
taking insufficient sureties in reple- 
vin, if the sheriff has assigned the 
replevin bond to the plaintiff, it is 
unnecessary to prove the execution 
of the sureties, though averred in 
the declaration. Barnes v. Lucas, 

264 

REPUTED OWNERSHIP. 
See Bankrupt, 3. 

RETAINER. 

See EviDBNCK, 35. Privileged Com- 
munications, 2. 

REVERSIONARY INTEREST. 
See Consequential Damages. 

REVOCATION. 
See Order. 



SALE. 
See Auction. Fraudulent Sale. 

1. The plaintiff had verbally agreed 
with */• E. for the purchase of cer- 
tain houses; the defendant, in 
writine, agreed to give the plain- 
tiff 40?. for his bargain ; the houses 
were afterwards, at plaintiff's re- 



quest conveyed to the nominee of 
tne defendant: Held, that the 
transfer of the parol bargain was a 
sufficient consideration for the pro- 
mise of the defendant. SembU, 
Conveyance to the defendant's no- 
minee, supports an averment that 
" the defendant became the pur- 
chaser." Seaman v. Price, 

Page 195 

2. If a man sells goods to be defivered 
on a future day, and neither has the 
^oods at the time, nor has entered 
mto any contract to buy them, nor 
has any reasonable expectation of 
receiving them by consignment, 
but means to go mto the market 
and buy the goods whii:h he has 
contracted to deliver, he cannot 
maintain an action for damages for 
non-performance of the contract. 
Bryan v. Lewis, S86 

S. In action by vendee, for non- 
delivery of goods. Held, that in 
an agreement " for the delivery of 
goods on arrival, to be delivered 
with all convenient speed, but not 
to exceed a given day," the arrival 
in time for delivery by that day is 
a condition precedent ; and if they 
do not so arrive, (without default 
in vendor) the agreement is null. 
Alewyn v. Pry or, 406 

4. If a vendee, under terms to pay 
for eoods on delivery, obtains pos- 
session of them by giving a check, 
which is afterwards dishonoured, 
he gains no property in the goods, 
if at the time of giving the check 
he had no reasonable ground to ex- 
pect that it would be paid. Hofoote 
V. Crotve, 414 

5. In action by vendee against vendor 
of a lease, for the deposit: Held, 
that the vendor is not bound to 
produce his lessor's title without an 
express stipulation. George r. 
Pritchard, 417 

II 3 
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SCHEDULE. 

See Insolvent Debtors. 

SEAL. 
See Apothecaries, 2. 

SECONDARY EVTOENCE. 
SeeEyiDSNCE,4.20. Practice, 21, 22. 

1. A notice to produce letters writ- 
ten by the plaintiff to the defend- 
ant, who was a foreigner, and had 
been held to bail upon coming to 
this countrj seven months pre- 
Tioas to the trial, was served on the 
10th of Aprily the trial taking place 
OD the 14th : Held sufficient to let 
in secondary evidence of the con- 
tents, although the letters were 
written eighteen years back, and 
addressed to the defendant at his 
residence abroad. Drabble v. Don- 
ner, F&ge 47 

2. In an action of trespass, notice hav- 
ing been given to the defendant to 
produce a written paper which had 
been delivered to A. B. under 
Whom defendant justified, and un- 
der whose directions he acted: 
Held, that the plaintiff was not en- 
titled to give secondary evidence of 
the contents. Evans v. SweH, 83 

9. Notice to a defendant to produce 
a check drawn by him and paid by 
his banker, is sufficient to entitle the 
plaintift to give secondary evidence 
of its contents, although the check 
remains in the banker's hands. Par- 
tridge V. Coatesy 156 

SET OFF. 
See Pleajping, 3. 

SHERIFF. 

See Bankrupt, 4. Practice, 20. 
Replevin. 

Action against the sheriff for a fals 



return to a writ of Ji. Jk. The 
sheriff had returned nulla honuy 
after satisfying the landlord's claim 
for rent, and king's taxes: Held, 
that after the plaintiff had assented 
to the idieriff's quitting possession 
of the premises, upon the claim of 
rent and taxes appearing to exceed 
the yalue of the goods seized, he 
could not maintain an action for a 
false return, although the claim for 
rent was altogether unfounded. 
Stuart y. fVkittaker, P&ge 310 



SHIP. 

See Abandonment. Evidence, 28, 
29. 42. Policy of Insurance, S. 4. 

1. The registered owner of a ship is 
not liable for repairs, unless actu- 
ally done upon his credit. Legal 
ownership is prim^ focLt evidence 
of liability, which may be rebutted 
by proof of the beneficial interest 
having been parted with, and of the 
legal owner's having ceased to in 
terfere with the management of tlie 
ship. JejiningM v. GrijIJUhSf 42 

2. The insurer of a ship is not liable 
for the expences incurred by the 
delay of the vessel, for the purpose 
of recovering her cargo, when de- 
tained under process of a foreign 
country, if the ship itself be not de- 
tained by the process. And the 
circumstances causing the detainer 
must be positively shown to have 
originated in the fraud of the 
master, in order to support an aver- 
ment of loss by his barratry. Brad' 

ford V, Levy^ 381 

SLANDER. 
See Evidence, 40. 

SPECIAL CASE. 
See Evidence, 1. 
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STAMP. 

See Guarantee. 

1. Held, that the following memoran- 
dum, ** Received of L» and Co. a 
paper parcel, directed to Messrs. 
H» B. and Co., 62, Lombard- Street, 
value 260/., which we agree to de- 
liver to them to-morrow, fire and 
robbery excepted; carriage paid 
here," given by a carrier, on the 
receipt of goods, was admissible in 
evidence, without a stamp, as being 
an agreement, the subject matter 
of which did not exceed 20/. 
Latham v. Ruiiei/, ^^S^ ^^ 

2. A memorandum by a wharfinger 
of the receipt of goods to be ship- 
ped in a particular manner, may be 
given in evidence to show the 
terms on which they were received, 
without a stamp, although the value 
of the goods was above 20/., the 
wharfage being of a less amount. 
Chadwick v. Stlls, 15 

STATUTES. 

See Frauds, Statute of. Limit- 
ations, Statute of. 

Ric.2, St. 1. c. 7. 15. c. 2. (Forcible 
Entry), 242 

23 Hen,6. c. 10. (Fees on Arrests), 314? 
S7Hen.S. c. 12. (London Tithes), 392 
Phil. Sf Mary, 1 & 2. c.l3. 2 & 3. c.lO. 
(Examination of Prisoners), 232.432. 
21 Jac. 1. c. 15. (Forcible Entry), 242 
c. 19. s. 11. (Bankrupt, re- 
puted Ownership), 73 
15 Car, 2. c. 2. s. 2. (Wood Stealers), 

129 
5 lV,SfM.c. 11. 8&9 J^. 3. (Indict- 
ments removed by certiorari), 22. n. 
S&9 fV.S,c. 20. (Bank of England), 

427 
^«w,st.2.c.l6.(U8Uiy), 123.153.184 
6. c. 22. § 9. (Bank of England), 427 
2 Geo. 2. c. 23. s. 23. (Attorney's Bills), 

262. 280. 284. 



5 Geo. 2. c. 30. s. 41. (Bankrupt's Ex- 
amination), 233. n. 

15. c. 13. § 5. (Bank of England), 427 

19. c. 32. s. 1, (Bankrupt, protected 

Payments), 265 

6 Geo. 3. c. 48. (Stealing Wood), 133 
14. c. 78. (London Building Act), 357 
21. c.60. s. 12. (Bank of England), 

427 
39 & 40. c. 47. S.151. (London Docks), 

161 

48 Geo. 1. c. 141. ^ 2. (Conviction, 

Magistrate), 129 

53. c.155. 8.16. (East IndiaCompany), 

66 
55. c. 184. (Stamps), 16. 233 

c. 194. s. 21. (Apothecaries), 

125. 159. 307- 
I &2 Geo, 4. C.52. s.8. (Crown Lands), 

339 

c. 78. (Bill of Exchange 

Acceptances), 362 

3. c. 75. 4. c. 76. (Marriage Acts), 

382 

4. c. 41. (Ship Registry), 202. n. 
6. c. 50 { 30. (Jury), 429 
6. c. 133. s. 7. (Apothecaries), 306 

STOPPAGE IN TRANSITU. 

1. A wharfinger, who, on receiving 
an. order nom A. to ** transfer, 
weigh, and deliver or re-house,'' 
certain tallows to jB., with an in- 
dorsement by ^. to '* traD6fer,weigb, 
and deliver" them to the plaintiffB^ 
gives a written acknowledgment to 
the plaintiffs, that he holds the 
tallows on their account, cannot, 
upon B. becoming insolvent, set up 
as a defence for not delivering the 
tallows to the plaintiffs, A.*s right 
to stop in transitu, the plain tifi 
having purchased hon&Jide from B.^ 
although' A* sold to B. at so much 
per coot., and the tallows have not 
been weighed. Hatoesr. Watson, 6 

2. Semble, that an owner of goods 
lying in wharf, who, upon sale of 
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them, giTet an order on the ^bar- 
finger to " transfer, weigh, and 
deliver or re-house" them to his 
vendee, loses his right to stop in 
transitu against all who acquire a 
bona fide title by purchase from 
such vendee. Homes v. Watson^ 

Page 6 

SUBPCENA DUCES TECUM. 

In an action aeainst bankrupts : Held, 
that the solicitor to the assignees, 
who had been served by the plaintiff, 
with a subpoena duces tecum, was 
bound to produce the books of the 
bankrupts, in order that entries re- 
lating to the matters in issue might 
be read. Hawkins v. Howard, 64 



TENANT. 
See Landlord and Tenant. 



roDed, do enrolment being found in 
the present records in the Court of 
Chancery. Macdougal v. Youngs 

P^e392 

TITLE. 
See Auction. 

1 . In trover for copper ore raised under 
the plaintiff*s land : Held, that the 
presumption that the right to the 
minerals accompanied the fee sim- 
ple of the land might be rebutted 
by the absence of enjoyment o^ the 
minerals by the plaintiff, and the 
user by persons not the owners of 
the soil. R(me v. Grenfel, 396 

2. In action by vendee against vendor 
of a lease, for the deposit : Held, 
that the vendor is not bound to 
produce his lessor's title without 
an express stipulation to that 
effect. George v. Pritchard^ 417 



TENDER. 
See Frauds, Statute of, 3. 

SembUy that a letter demanding pay- 
ment of a debt, sent by the plain- 
tiff's attorney, and received by the 
defendant, is not sufficient evidence 
of a demand, on the issue of a 
prior demand and a refusal to a 
plea of tender. SemhUy that the 
demand should be personal, that 
the plaintiff may have an oppor- 
tunity at the time, of paying the 
money demanded. ' Edwards v. 
Yeatesy WO 

TITHE. 

In an action for tithes under 37 H. 8. 
c. 12. (London tithe act,) evidence 
that the statute and decree have 
been acted on in the different pa- 
rishes in London is admissible to 
prove that the decree has been en- 



TRESPASS. 

See Attorney, 2. Evidence, 48. 
Pleading, 2. 



TRIAL. 
See Practice, 13. 15. 18. 26. 

In indictments for misdemeanours at 
the instance of private prosecutors, 
when both defendant and prose- 
cutor have brought down their 
records, and entered them with the 
marshal, the defendant's first, the 
prosecutor's lower in the list, trial 
must take place in the order of 
entry. Rex v. Haise, 20 

TROVER. 
See Sale, -4. 

1. Where goods lent on hire have 
been wrongfully taken in execution 
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by the sheriff: Held, that the owner 
cannot maintain troTer against the 
sheriff, he not having the right of 
possession as well as the right of 
property at the time of the sale. 
Patn V. fVhiliaker, Page 99 

2. A factor places goods in the hands 
of a broker, as security for an ad- 
vance to himself, and with directions 
to sell. The goods are sold before 
any revocation of these directions : 
the principal cannot maintain trover 
against the broker. Stiemeld v. 
Holden, 219 



TRUSTEE. 



See Banker, 1. 



VARIANCE. 

1. In an action on a bail-bond, the 
condition set out in the record was 
*' to answer the said plaintiff in a 
plea of trespass, and also to a plea 
to be exhibited against the said de- 
fendant for 60/. upon promises*' 
The bond, when produced, did not 
contain the words " upon promises :" 
variance held fatal. Baker v. Nevo- 



begin, 



93 



2. An indictment, purporting to set 
out the substance and effect of a 
bill in Chancery, stated an agree- 
ment between the prosecutor and 
defendant respecting houses. Upon 
the bill being read, the word house 
was in the singular number : vari- 
ance held fatal. Rex v. Spencer, 98 

3. In an indictment for perjury in an 
answer to a bill in Chancery, the 
bill was described as exhibited 
against three persons only, A., B., 
and C« The bill, upon being pro- 
duced, was against four. A., B., C, 
and D.: Held, that this was no 
variance. Rex v. Potvell, 101 



4. An indictment to a nuisance to a 
higliway, stated it to be a way fot 
all the liege subjects, &c. to gOf 
&c. with their '< horses, coaches, 
carts, a/id ^carriages" The evi- 
dence was, that carts of a particular 
description, and loaded in a particu- 
lar manner, could not pass along this 
highway : Held, that this was not 
a mis-description, it not being laid 
as a highway for all carts, carriages, 
&c. Rex V. Li/on, Pftge 151 

$, In debt on the statute of Ann, to 
recover penalties for usury, the de- 
claration averred, that " the defend- 
ant afterwards, to tvit, on the 3rd 
of Juli/, 1824>, did lend, &c. to 
T, D; and did forbear and give day 
of payment for the same to the said 
T. D, from the lending and ad- 
vancing thereof, until, &c." The 
money was proved to have been 
lent on the 5th of July : Held that 
this was a fatal variance ; that the 
day, though laid under a videlicet, is 
material ; that in an action for 
usury it must appear, on the face 
of the record, that the period of 
forbearance is such, that the in- 
terest taken is more than the party 
is by law allowed to receive. Par- 
t ridge v. Coates, 158 

6. An indictment for perjury in set- 
ting out the record of a conviction 
at the Middlesex Sessions, stated 
an adjournment to have been made 
by — Const, Esq», and A, B. C. S^ 
ij. and others, their follows, Sfc» 
justices. An examined copy of 
the record of conviction, when pro- 
duced, stated the adjournment to 
have been made by — Const, Esq., 
and E. F, G, and others, &c. : 
Held, that this defect might be 
cured by parol evidence of an ad- 
journment made by the persons 
named in the indictment: Held, 
that no such evidence being given, 
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the variance waa fatal. Rexy» Bel- 
lam^y I^ige 171 

7« A foreign corporation may sue in 
thia country by their corporate 
oame. The plaintifi^ jsued by the 
name of << The National Bank of 
Saint Charles,'* The name given 
by charter of the king of Spain^ 
waa " The Bank of Saint Charles :" 
Held no variance, the bank being in 
fact a national one. The National 
Bank of Saint Charles v, De Ber- 
naleSf 190 

8. On an indictment for perjury, al- 
leged to have been committed by 
the defendant as a witness in a 
civil action* it appeared that the 
evidence given on that trial by the 
defendant, contained all the matter 
charged as perjury, but other state- 
ments, not varying the sense, inter- 
vened between the matters set out : 
Held to be no variance, although 
in the indictment the evidence 
appeared to have been given con- 
tinuously. Rex V. Solomony 252 

9* In an action against the sheriff on 
the 8 Ann, c. 14., for taking goods 
off the premises without paying 
rent, the declaration stated, that 
the sheriff " bi^ virtue of, and under 
pretence of a certain writ of our 
said Lord the King, before the king 
himself before that time sued Jbrthy 
SfC^ took the goodsy &c." The writ 
under which the goods were seized 
issued from the Common Pleas : 
Held, a fatal variance. Sheldon v. 
Whiitaker, 266 

10. In case against the sheriff for an 
escape, the declaration stated that 
the plaintifis sued out an attach- 
ment of privilege, " by which said • 
writ our Lord the King commanded 
the defendants, &c. to attach A. B. 
&c., to answer tlic said plaintiff of 
a plea of trespass on the case, to 
this damage of the said plaintiffs, of 



thirty pomds^* kc. The writ pro- 
duced did not contain the words 
" to the damage," &c, : Held, no 
variance. Cousins v. Broom, 

1^291 

VENDOR AND PURCHASER. 
See Title, 2. 

1. In case against the vendor of a 
public-house, for fraudulent mis- 
representations of the business of 
the house, evidence of the actual 
value of the premises is admissible 
in reduction of damages, but not 
as a bar to the action. Pearson 
V. Wheeler, 30S 

2. In an action by the vendee, on an 
agreement for the purchase of a 
public-house, with mutual stipula- 
tions, and liquidated damages for 
non-performance : Held, both par- 
ties having made default under the 
agreement, that the plaintiff was 
entitled to recover his deposit. 
Clarke v. King, 394 

VERDICT. 
See Policy of Insurance, I. 

USE AND OCCUPATION. 

See Landlord and Tenant, 4, 5. 

USAGE OF TRADE. 
See Primage. 



USURY. 
Sec Variance, 5. 

1. A promise to pay the principal 
originally lent on an usurious agree- 
ment, is invalid, unless all payments 
beyond legal interest are repaid or 
deducted. JVicks y. Gogerlei/, 123 
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.LMiM agree with 
, jKiM merchants 



S. Merdiants m 
the defendants, 
residuig at GUraUart to consien 
goods to them for sale upon a ad 
credere commission ; that the Zofi- 
don correspondents of the defend- 
antSy on the consignment of the 
goods to the order of the defend- 
ants, diall on their account accept 
bills at ninety days, drawn by the 
consignors, for two thirds of the 
iuToice price ; that the defendants 
shaU charge the amount of the 
bills in GUnnUar currency, with 
the exchange, and 6 per cent, inte- 
rest from the dates ; the consignors 
to be allowed 6 per ceni. interest 
on balances in tne hands of the 
defendants, that beins legal in- 
terest at Gibrakarf and the usual 
mode of remitting from Gihraliar 
being by bills on London at ninety 
da3rs: Held, that such agreement 
is not usurious. Harvey v. Arch* 
hold, Page 184 



afteiptfds great fhrief them died* 
Thlsre was nothing to flonnect the 
disease of which thej^ died with 
their preTio^s condition; hat it 
was % the o^aion qli fiurmers mA 
breeders an hereditanr ilswt, 
called ||ie goggles, and inMpable 
of discovery until iH fatal appear- 
ance : Held, that Jbjs disease was 
an unsoundness exiting ft the time 
of the sale, the jurv iheing 4>f 
opinion, that ^ it e&ted in the 
constitution of the shciMp iU that 
time." Joljfr.Bendellf F^e 186 

2. A nerved horse is unsoudd* Besi 
V. Osborne^ * 290' 

3. In assumpsit for Mhp breach of 
warranbr of soundnm of a horse, 
the defendant having refused to 
take back the horse, the plaintiff 
is entitled to recover for the keep, 
for such time only as would be 
required to sell the horse to the 
best advantage. M^Kensde v. 
Hancockt 456 
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WAGER. 

A wager was deposited with a stake- 
holaer on the event of a dog-fight, 
to be paid over to the winner after 
the event was determined. The 
money was not demanded of the 
stake-holder until after the event 
was determined. The judge dis- 
charged the jury from giving any 
verdict. Egerton v. Furxmanf 213 



WARRANT OF ATTORNEY. 
See Laches, 1. 



WARRANTY. 

] . Certab sheep, apparently healthy 
and sound in eveiy respect, were 
sold, warranted sound. Two months 



WHARHNGER. 

See Evidence, S. Stoppaob ik 
Transitu, 1, 2» 

In order to discharge a wharfinger 
from, his responsibility for gooAp 
left with him, to be sent coastwis^ 
a delivery to the mate or some other 
officer of the ship by which they are 
to be conveyed, is necessary, ieigk 
V. Smiih, ^ 

WIDOW. 

A widow cannot be asked to disclose 
conversations between herself and 
her late husband. Doker v Haskr, 

198 

WIFE. 

See Husband and Wife. 
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'priirDOws. •« 

Wlme I^VAnier of a hJuie divided 
H into wh tenemenu, and let one of 
dAm:~Held, th»t the leuee was 
WaUe to an action on the %Me for 
- Htmructing wlndowa exiitiag Id the 
'; landlord*! houaeatthAimeof the 
draiiie, tMhuffh of recent con- 
strnolun, ^a though no stipu- 
lation^'u made aninat the ob- 
it Vivien v. Bauer, Page 24 



'WITHDRAWING A JUROR. 

See Jury, 3> 

WITNESS. 

Set HuAmd ANibWirB, 2. i. 

Pbactici, 6. 10. 23. 27. 

1. In an action i^ainst one of several 
partners, the defendant cannot, by 
a releaae, ioake hii partner a com- 
petent wHneu for him. Simom t. 
Smith, 29 

2. In an action by executorg, a paid 
legatee is a competent witueu to 
increase the estate. Clarke v. Gan- 
non, m 

S. In an action against the sheriff for 
negligently executing a writ, an 
assistant of the sheriff's officer, who 
had been employed by the officer 
* to execute the writ, is a competent 
witness for the sheriff, without a 
release from the officer. Clari v. 
tucas, 32 

4' [q an action of deceit, an insolv' 
ent to whom the plaintiff hai fur- 
nislied good* on the representation 
of the defendant, is a competent 



witnen t^Mc that the defendant 
repreaeBA-Sa ai a penoa fit to 
be tnuted. Brant t. So&inttm, 

Page 48 

5. A witnoM on the voir dire sUted 
Out the lessor of the plaintiff had 
fonnwljr auigoed to htm the pre- 
mises in question for a temporary 
purpose, that he had given up the 
deed to lessor of the plaintifl, and 
had never had any possession of the 
premises : Held, that the witness 
was incooipetent by reason of in- 
teresL Doe d. Scalei v. Bragg, 87 

6. On on indictment for a lOTcible 
entry and detainer under the sta- 
tutes of A.S. aadJacl., the party 
grieved is not a compet^it witneE^. 
Rex V. Beavan, 242 

7. Keeping a public gaming house is 
not an infamous crime, so as to 
render a penoa convicted thereof 
incompetent as a witness. lUx v. 
Grata, 270 

8. A judgment for conspiracy to 
bribe a person (eummoned as a wit- 
ness on an information against the 
revenue laws) not to appear before 
the justices of the peace, renders 
the person convicted incompetent 
as a witness. Bushel and others v. 
Barrett, 4.3+ 



WORK AND LABOUR. 
See AcnoM, 1, 

WRIT OF ERROR. 

See Outlawry. 



V . 



Jl 



> 




% 



r 

I 



